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ACG of Los Angeles – Highlights from “Trends in 

Private Equity” 

BY SIOBHAN BURKE AND ROB CARLSON  

On September 16, 2009, Paul, Hastings, Janofsky & Walker LLP sponsored a workshop at ACG of 

Los Angeles’ annual conference at the Beverly Hilton in Beverly Hills, California. The Firm had the 

opportunity to host a panel on “Trends in Private Equity,” with panel participants including Emily 

Alexander from Oaktree Capital Management, Linda Chaffin from Marwit Capital, Jeff Ennis from 

Wilshire Private Markets Group, and George Hawley from Trust Company of the West. Los Angeles 

partners, Siobhan Burke and Rob Carlson, co-moderated the workshop. The panel covered a variety of 

topics, and the principal points of their discussions are summarized below. 

1. What are the current trends in private equity fund-raising and investing? 

The panel discussed the current trends in private equity fund-raising and investing. Funds with focuses 

in the following areas continue to generate significant investor interest: distressed investments, 

including both controlling and non-controlling distressed investments; energy and infrastructure 

investments, given the level of government support for projects in these industries; and financial 

services. 

According to recent data, fund-raising for new funds is on a pre-2006 pace for the first half of 2009. 

This is due in part to investors’ reexamining their existing investment allocations, and also due to the 

increased focus that funds are paying to their existing portfolios. The panel discussed a trend toward 

increased consolidation in the industry as it becomes more difficult for funds with little or poor 

performance track records to raise capital. The panel also discussed the possibility of an increase in 

the popularity of funds of funds due to investors’ desires to spread risk among their portfolios. 

It was noted that a number of funds are at a place in their investment life cycle where they are in 

need of additional capital to support their existing portfolio companies, but may not have adequate 

remaining capital commitments from their investors to meet these needs. These funds may be looking 

for extensions of their commitment periods, amendments to their ability to “recall” capital that would 

otherwise be distributed to investors, or other alternatives such as “annex” funds. These annex funds 

may contain terms that give priority upon distributions to those investors that participate, thereby 

subordinating those investors who do not participate. The formation of these “annex” funds create 

potential partnership governance issues described below. 

2. How has the relationship between fund sponsors and investors changed? 

The panel discussed how the relationship between fund sponsors and investors has changed in light of 

recent market events. As noted above, in many instances fund sponsors are constrained in their ability 
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to access capital for new investments and are soliciting existing investors for additional support for 

their existing investments. Investors with positions on fund advisory committees are having increased 

roles in fund governance matters, including with respect to requests for amendments to partnership 

agreements from fund sponsors, whether related to the formation of “annex” funds or otherwise, and 

potential conflicts of interest presented by sponsors with multiple funds having overlapping portfolio 

company investments. These advisory committees may look increasingly to independent experts such 

as accountants, lawyers and valuation firms, much in the way that independent directors of public 

companies seek the advice of outside experts. The resulting increased costs will be a partnership 

expense, absent further agreement between the fund sponsor and its limited partners. 

It was noted that a number of public pension investors are taking the opportunity in the current 

environment to expand their requests for information, both in the negotiation of terms of new funds as 

well as in connection with the assertion of their rights as limited partners in existing funds. These 

investors are acting in response to the current environment, both with respect to deteriorating fund 

performance in certain asset classes as well as the increased regulatory scrutiny brought on by the 

“pay-to-play” scandals that have affected the New York pension plans and other state pension funds. 

It was noted that these additional information requests can increase partnership expenses. 

3. What is the expected impact of the ILPA Private Equity Principles? 

The panel discussed the potential impact of the Private Equity Principles recently issued by the 

Institutional Limited Partnership Association, an industry association with more than 200 institutional 

participants who collectively manage approximately $1 trillion of private equity assets. These ILPA 

Principles fall into the following broad categories of particular importance to investors: increased 

alignment of interests between fund sponsors and investors; enhanced partnership governance 

principles; and increased transparency in fund operations. Some of the Principles were viewed as more 

likely to gain acceptance among fund sponsors, such as increased transparency and improved 

governance principles, while others, particularly those impacting sponsor economics, would be more 

difficult for investors to reach agreement with fund sponsors. The relative impact of the ILPA Principles 

and other investor initiatives will vary depending on the degree of leverage of the fund sponsors, 

which will continue to be driven in large part by the relative demand for sponsor offerings among 

prospective investors. Those funds with the strongest track records will probably have the most 

success in resisting unwelcome investor initiatives. 

4. What developments have occurred in the secondary market for limited partnerships? 

Given the capital constraints of a number of investors and the relative performance of certain funds, it 

was expected that the demand for secondary trades of limited partnership interests in private equity 

funds would increase. That increase in demand has not materialized to the degree that some 

expected, however, for several reasons. One is that those investors that would otherwise seek to 

liquidate their positions are facing significantly depressed valuations. Another is that prospective 

purchasers are being selective in their secondary fund purchases, often seeking funds with successful 

track records and who are in the market for successor funds. This “linking” of the two investments 

allows prospective purchasers the opportunity to make investments in existing portfolio companies as 

well as the opportunity to invest in future transactions with the same sponsor. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 

the following Paul Hastings lawyers: 

Siobhan Burke 

213-683-6282 

siobhanburke@paulhastings.com 

Rob Carlson 

213-683-6220 

robcarlson@paulhastings.com 
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