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New Rules Prohibiting Foreign Investment in the 
Chinese Online Gaming Companies – Further Threat to 
the Variable Interest Entity Structure? 

BY MAURICE HOO AND DAVID S. WANGi 

On September 28, 2009, the General 
Administration of Press and Publication 
(“GAPP”), the National Copyright 
Administration (“NCA”) and the National 
Anti-Pornography and Anti-Illegal 
Publications Working Group Office jointly 
issued the Circular on Consistent 
Implementation of “Stipulation on ‘Three 
Provisions’ of the State Council and the 
Relevant Interpretations of the State 
Commission for Public Sector Reform and 
the Further Strengthening of the Pre-
approval of Online Games and the 
Approval and Examination of Imported 
Online Games” (关于贯彻落实国务院《“三定”
规定》和中央编办有关解释，进一步加强网络游

戏前置审批和进口网络游戏审批管理的通知) [Xin 
Chu Lian [2009] No. 13] (“Circular 13”), 
which prohibits foreign investors from 
directly or indirectly investing in China’s 
online game industry. 

Background on the VIE Structure 

China imposes restrictions on foreign 
investments in various sectors of the 
telecommunications and media industries, 
such as online gaming, online video, value-
added service, radio, film, television and 
publication. Generally, foreign investments 
in these sectors may be made only in 
companies incorporated in China – 
whether in the form of cooperative joint 
ventures, equity joint ventures or joint 

stock companies – with the foreign 
investor owning not more than 50% of the 
interest in such company. This restriction 
makes it difficult for companies in these 
sectors to organize themselves into the 
“red chip” structure – i.e., an offshore 
(frequently Cayman Islands) parent 
company holding, whether directly or 
indirectly, a wholly owned Chinese 
operating subsidiary, where the foreign 
investor would acquire preferred equity of 
the offshore parent company with all the 
customary rights. 

In response, a number of companies in 
these sectors adopt corporate group 
structures that use contractual 
arrangements to control (but not legally 
own) operating companies in China. This 
corporate group structure, based on the 
offshore parent company’s operational and 
financial control (through contracts) of an 
operating company that is not owned 
(whether directly or indirectly) by the 
offshore parent company, is sometimes 
referred to as the “variable interest entity 
structure” or the “VIE Structure”. Despite 
the fact that the Chinese government has 
not raised any objection to companies 
using the VIE Structure when they list in 
Hong Kong and the United States, the 
Ministry of Industry and Information 
Technology (“MII”) and various officials in 
the Ministry of Commerce have in the past 
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voiced their disapproval of the VIE 
Structure. 

The de jure prohibition, intertwined with 
the de facto lack of enforcement, makes 
the VIE Structure one of the most watched 
“gray areas” of Chinese law for foreign 
investors. Prospectuses for companies with 
VIE Structures that intend to list in Hong 
Kong or the United States regularly include 
this legal uncertainty in their Risk Factors 
section. The disclosure warns prospective 
investors that any enforcement action 
could materially and adversely affect the 
issuer and its business. Despite such 
warnings, many investors have taken 
comfort in the fact that there has been no 
enforcement and they have discounted (if 
not outright disregarded) this legal risk. 

Circular 13 

Circular 13 explicitly prohibits foreign 
investors from directly or indirectly 
engaging in online gaming business in 
China, including through the VIE Structure. 

1. Ban on Equity Ownership. Foreign 
investors are not allowed to invest in 
or provide online gaming services in 
China through wholly foreign-owned 
enterprises, equity joint ventures or 
cooperative joint ventures. 

2. Ban on VIE Structure. Foreign 
investors are not allowed to indirectly 
control or participate in PRC operating 
companies’ online gaming operations, 
whether: 

• by establishing other joint ventures, 
entering into contractual arrange-
ments or providing technical support 
for such operating companies; or 

• in a disguised form such as by 
incorporating or directing user 
registration, user account manage-
ment or game card consumption into 
online gaming platforms that are 
ultimately controlled or owned by 
foreign companies. 

Circular 13 further strengthens the 
government’s control over online gaming 
companies in China as well as the 

examination and approval of the import 
and publication of online games. It 
reiterates the position that GAPP is 
responsible for the examination and 
approval of the import and publication of 
online games and it clearly sets forth that 
downloading from the Internet is 
considered a publication activity, which is 
subject to GAPP’s approval. 

One More Voice in the Chorus Against 
the VIE Structure 

Although Circular 13 repeats the long-
standing de jure prohibition against the 
VIE Structure, absent enforcement actions 
against foreign-invested online gaming 
companies, we expect the market to 
continue using the VIE structure for 
foreign investments into restricted 
industries. Just this year, two Chinese 
online gaming companies with VIE 
Structures completed initial public 
offerings in the United States, and both 
were spin-offs of existing U.S.-listed public 
companies that also use the VIE Structure. 

Further, a number of PRC regulatory 
authorities, such as the State Council, the 
MII, the State Administration for Industry 
and Commerce, the Ministry of Culture, 
the GAPP, the NCA, the State 
Administration of Radio, Film and 
Television, and the Ministry of Public 
Security, are all empowered to regulate 
different (and sometimes overlapping) 
aspects of the online gaming industry. 
Absence of certain government authorities 
such as the Ministry of Culture in the 
promulgation of Circular 13 suggests 
uncertainty as to whether the various 
government authorities share the same 
view.  

That said, we note that Circular 13 
requires online gaming companies to 
obtain GAPP’s approval before they launch 
(i) a new game, (ii) a new version of an 
existing game or (iii) an expansion set of 
an existing game. Therefore, even if GAPP 
does not completely shut down a Chinese 
online gaming company that is controlled 
by foreign investors through the VIE 
Structure, its enforcement action may take 
the form of restricting the existing online 
gaming company’s ability to expand its 
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business. As a result, we continue to 
monitor the various voices and actions 
within the Chinese government on this 
issue, and help our clients analyze and 
manage this legal risk, which is a part of 
the landscape of investing in China. 
 

Paul, Hastings, Janofsky & Walker LLP is a global 
law firm with 18 offices in Asia, Europe and the 
United States. Paul Hastings has one of the largest, 
full service, multi-jurisdictional legal practices in Asia 
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Please feel free to discuss any aspect of this 
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or any of the partners listed below: 

HONG KONG AND SHANGHAI 
Maurice Hoo: mauricehoo@paulhastings.com 

SHANGHAI 
David S. Wang: davidwang@paulhastings.com 

 
                                               
i This article was prepared with the assistance of Meka Meng and Lily Zhang. 
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