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Supreme Court Denies Certiorari in Three Cases 
Concerning Judicial Review of Arbitral Awards  
BY JAMES E. BERGER AND CHARLENE SUN1  

Introduction 

On October 5, 2009, the Supreme Court denied petitions for certiorari in three cases, Comedy Club, 
Inc. v. Improv West Assocs.,2 Grain v. Trinity Health,3 and Coffee Beanery, Ltd. v. WW, L.L.C.,4 each 
concerning the proper scope of judicial review of an arbitration award under the Federal Arbitration 
Act (“FAA”). The petitions in Comedy Club and Coffee Beanery both questioned whether, following the 
Supreme Court’s decision in Hall Street Assocs. LLC v. Mattel, Inc. (in which the Court held that the 
four grounds for vacatur of an arbitral award set forth in Section 10 of the FAA are exclusive and not 
subject to judicial modification),5 courts retained the authority to refuse to recognize an arbitral award 
on the ground that it was rendered in “manifest disregard” of the law, while the Grain petition asked 
whether an award could be modified under the FAA on that ground.  

Since Hall Street was decided in March 2008, several federal appellate courts have considered whether 
that decision necessarily eliminated manifest disregard as a valid ground for vacatur of arbitral 
awards, since manifest disregard has long been understood as a nonstatutory ground for vacatur that 
was developed by lower federal courts in the wake of the Supreme Court’s 1953 decision in Wilko v. 
Swan.6 Specifically, the Courts of Appeals for the Second, Fifth, Sixth and Ninth Circuits have given 
careful consideration to whether manifest disregard remains a viable ground for vacatur after Hall 
Street.7 While these courts have employed different analyses to reach their respective conclusions, 
those conclusions reflect a broad consensus that courts retain the ability to vacate an arbitral award 
based on an arbitrator’s manifest disregard of the law, as an award that is so legally flawed as to meet 
that standard may be seen as violative of Section 10(a)(4)8 of the FAA, which permits vacatur in a 
case where the arbitrator exceeds his authority. 

Recent Decisions Concerning Manifest Disregard 

In Coffee Beanery, the Sixth Circuit found it “imprudent to cease employing such a universally 
recognized principle [as manifest disregard]” even after the Hall Street decision. Specifically, the Sixth 
Circuit observed that “since Wilko, every federal appellate court has allowed for the vacatur of an 
award based on an arbitrator’s manifest disregard of the law” and noted “the Supreme Court’s 
hesitation [in Hall Street] to reject the ‘manifest disregard’ doctrine in all circumstances.” The Court, 
interpreting the Hall Street decision narrowly, held that “the FAA does not allow private parties to 
supplement by contract the FAA’s statutory grounds for vacatur of an arbitration award,” but “[does] 
not foreclose federal courts’ review for an arbitrator’s manifest disregard of the law.”9 
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In Stolt-Nielsen SA v. AnimalFeeds Int’l Corp.,10 the Second Circuit held that Hall Street did not 
“abrogate the ‘manifest disregard’ doctrine altogether.”11 The Court explained that 

[l]ike the Seventh Circuit, we view the “manifest disregard” doctrine, and the FAA 
itself, as a mechanism to enforce the parties’ agreements to arbitrate rather than as 
judicial review of the arbitrators” decision. We must therefore continue to bear the 
responsibility to vacate arbitration awards in the rare instances in which “the arbitrator 
knew of the relevant [legal] principle, appreciated that this principle controlled the 
outcome of the disputed issue, and nonetheless willfully flouted the governing law by 
refusing to apply it” . . . . At that point the arbitrators have “failed to interpret the 
contract at all” . . . for parties do not agree in advance to submit to arbitration that is 
carried out in manifest disregard of the law. Put another way, the arbitrators have 
thereby “exceeded their powers, or so imperfectly executed them that a mutual, final, 
and definite award upon the subject matter submitted was not made.” 9 U.S.C. § 
10(a)(4). 

Thus, under the Second Circuit’s formulation, manifest disregard review is not an independent or non-
statutory basis of review, but rather a concept that, by fitting comfortably within Section 10(a)(4) of 
the FAA, continues to be permissible after Hall Street.  Similarly, the Ninth Circuit held in Comedy 
Club, Inc. v. Improv West Associates,12 that manifest disregard of the law was simply shorthand for 
Section 10(a)(4) of the FAA, and determined that the Hall Street decision did not preclude federal 
courts from reviewing an arbitral award for the arbitrator’s manifest disregard of the law.13  

Finally, the Fifth Circuit held in Citigroup Global Markets, Inc. v. Bacon,14 that “the statutory grounds 
[for vacatur embodied in the FAA] are exclusive,”15 and thus, “manifest disregard of the law as an 
independent, nonstatutory ground for setting aside an award must be abandoned and rejected.”16 
Despite so holding, the Court of Appeals embraced the analysis of the Second Circuit in Stolt-Nielson, 
reiterating that vacatur would only be appropriate where the “arbitrator is fully aware of the 
controlling principle of law and yet does not apply it.”17 Thus, while purporting to hold that the 
manifest disregard standard was no longer available as a ground for vacatur, the Fifth Circuit’s 
decision held in substance that it does indeed constitute a valid ground that is rooted in Section 
10(a)(4). 

We note that on June 15, 2009, the Supreme Court granted certiorari in Stolt-Nielsen for purposes of 
considering the underlying question in that case, i.e., whether an arbitration tribunal may impose class 
arbitration on parties whose arbitration agreements are silent on that issue.  Thus, it is possible that 
the Supreme Court will, in the course of deciding that case on the merits, reach the question of 
whether manifest disregard has survived Hall Street, though the parties’ respective submissions in 
connection with the petition for certiorari did not specifically present that question for the Court’s 
consideration.  Assuming the Court does not do so, the decisions discussed above, which illustrate 
broad agreement among the circuits that manifest disregard is not, as previously thought, a 
“nonstatutory” ground for vacatur, but rather one that fits, in a manner consistent with Hall Street, 
within the framework of Section 10(a)(4) of the FAA, will represent the presumptive state of the law 
with respect to the manifest disregard doctrine for the time being.  In the meantime, parties seeking 
more robust judicial review of arbitral awards may seek to have their agreements governed by state 
law as opposed to the FAA. States are still entitled to employ their own standards for vacatur under 
state arbitration statutes, provided that the FAA is not preemptive. For example, the California 
Supreme Court has held that the type of judicial review provision found unenforceable under the FAA 
in Hall Street is permissible under the California Arbitration Act. In Cable Connection, Inc. v. DIRECTV, 
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Inc.,18 the California Supreme Court held that parties could structure their agreement to allow for 
judicial review of legal error in the arbitration award, noting that the United States Supreme Court’s 
decision in Hall Street did not preclude “more searching review [of arbitral awards] based on authority 
outside the [FAA],” including “state statutory or common law.”19 The Court held that by agreeing that 
“the arbitrators shall not have the power to commit errors of law or legal reasoning, and [that] the 
award may be vacated or corrected on appeal to a court of competent jurisdiction for any such 
error,”20 the parties evidenced an intent to exclude legal errors from the scope of the arbitrators’ 
powers, thereby properly bringing such errors within the scope of judicial review pursuant to § 1286.2 
(a)(4) of the California Arbitration Act, which permits vacatur where the arbitrator exceeded the scope 
of his powers. Thus, given the still-developing status of manifest disregard review under federal law, 
parties intent on preserving their right to seek vacatur for manifest disregard should carefully consider 
potentially-applicable state arbitration laws in drafting the choice-of-law provision in their 
agreement.21  

Conclusion 

Commentators and practitioners have disagreed concerning the degree to which these decisions are 
consistent, and hence whether the Supreme Court should grant certiorari to harmonize the 
jurisprudence relating to post-arbitral judicial review. The Supreme Court’s denial of certiorari on three 
cases presenting this question, however, suggests that manifest disregard review will remain available 
in those circuits that have addressed the issue since Hall Street, and that the Court either (a) believes 
the developing caselaw to be sufficiently consistent, or (b) will wait until additional circuits have ruled 
before stepping in to resolve any inter-circuit conflict.  

  

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings New York lawyers: 
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generally and the manifest disregard standard specifically has recently been published in the Fall 2009 issue of the New 
York University Journal of Law & Business, available at 
http://www1.law.nyu.edu/journals/lawbusiness/issues/uploads/5-2/NYB208.pdf. 
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