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Attention ERISA Plan Sponsors: Get Ready Now 
for New Form 5500 Requirement to Disclose 
Compensation Paid to Plan Service Providers  
BY ERIC KELLER AND ANDREA GEHMAN  

For 2009 and later plan years sponsors of most ERISA retirement and welfare plans1 must comply with 
new reporting requirements issued by the Department of Labor (the “DOL”) for Schedule C to Form 
5500, the schedule that reports fees paid by plans for services. The DOL indicated that in its view plan 
fiduciaries have a fiduciary obligation to engage in an annual review of plan fees and expenses as part 
of the fiduciary’s ongoing obligation to monitor arrangements with plan service providers. The 
revisions to Schedule C are intended to aid fiduciaries in satisfying this obligation.  

The requirements are extensive and complicated and plan sponsors will need to collect from plan 
service providers the information required to be disclosed. Plan sponsors should start implementing 
measures now to ensure that they will receive (or have received) the appropriate information to file in 
2010 for the plan year 2009.  

The new Schedule C disclosure requirements: 

• broaden the definition of “service provider” whose compensation must be reported;  

• provide for reporting of “direct compensation” paid to service providers; and 

• for the first time, require reporting of “indirect compensation” received by service providers.  

To help our clients understand and comply with these new requirements, we set forth “Action Items” 
below that highlight the steps plan sponsors should consider taking, followed by a brief overview of 
the requirements. 

 
Action Items for Plan Sponsors 

• Identify all plan service providers, including investment managers, record keepers, 
trustees, actuaries, brokers, claims administrators, etc. 

• Contact all service providers to determine when and how they will provide the required 
disclosure. For example, some disclosure may be “embedded” in other documents (e.g., 
prospectuses) rather than provided as a stand-alone disclosure in a single document. 
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• Work with ERISA counsel to ensure that the information received is sufficient to satisfy the 
Schedule C disclosure requirement and forward the information to the person or entity 
who will prepare the Schedule C. 

• Follow up promptly with service providers who fail to provide information or provide 
information that is incomplete. 

• For service providers who assert that they are not required to provide separate reporting, 
the plan sponsor should receive written statements to that effect along with the service 
provider's reasoning or support. 

• Incorporate the information received and reported on Schedule C as part of the plan 
sponsor’s periodical review of the service provider’s performance and compensation levels 
to determine whether the compensation arrangement continues to be reasonable. 

 

Overview of Schedule C Reporting Requirements 

Service Providers 

Schedule C must report persons who rendered services to or who had transactions with the plan 
during the reporting year if the person received, directly or indirectly, $5,000 or more in reportable 
compensation. Such compensation must be in connection with services rendered to the plan or in 
connection with the service provider’s position with the plan. Insurance companies and brokers who 
solely receive insurance premiums or commissions listed on Schedule A are not included on Schedule 
C. Also, service providers who are solely paid directly by the plan sponsor rather than the plan are 
also excluded if the plan sponsor is not reimbursed by the plan.  

Reportable Compensation 

Schedule C requires disclosure of reportable compensation which includes money and “anything of 
value” (e.g., gifts, awards, trips) received by a person directly or indirectly from the plan. Reportable 
compensation includes both direct and indirect compensation.  

Direct compensation is compensation paid directly by a plan to a service provider, as well as 
compensation paid or debited directly from a plan account. Compensation paid by the plan sponsor 
will be treated as paid by the plan if the plan reimburses the plan sponsor.  

Indirect compensation is compensation received in connection with services rendered to the plan or 
the person’s position with the plan. Compensation is deemed to meet this standard if the person’s 
eligibility for a payment or the amount of a payment is based, in whole or in part, on services that 
were rendered to the plan or on a transaction or series of transactions with the plan. Examples of 
indirect compensation include: fees and expense reimbursement payments received from mutual 
funds, bank commingled trusts, insurance company pooled separate accounts and other separate 
accounts, and pooled investment funds in which the plan invests that are charged against the fund or 
account and reflected in the value of the plan’s investment (e.g., management fees paid by a mutual 
fund to its investment advisor, sub-transfer agency fees, shareholder servicing fees, account 
maintenance fees, and 12b-1 distribution fees). This definition has generated considerable controversy 
by appearing to treat some persons as “service providers” whose compensation is reportable (e.g., 
mutual fund managers) even though they do not provide services directly to the plan or deal with plan 



 

  3 
 

3 

assets. However, indirect fees do not include amounts paid by an investment fund for ordinary 
operating expenses such as attorney’s fees, accountant fees and printer fees. 

Compensation also includes non-monetary compensation such as business meals, gifts, promotional 
items and the like; however, such items need not be reported if they are both insubstantial and tax 
deductible to the person paying the compensation. For example, for an employer to exclude gifts, they 
must be valued at less than $50, and the aggregate value of gifts from one source must be valued at 
less than $100 (which does not include gifts less than $10). However, if the $100 value is exceeded, 
then all gifts must be disclosed, including gifts less than $10.  

Reporting Requirements 

If the service provider receives total compensation of $5,000 or more that includes any indirect 
compensation, Schedule C must (unless the special rule in Part E below for eligible indirect 
compensation applies) report:  

• the service provider’s name and tax identification number; 

• a statement that the service provider received indirect compensation; and  

• the total amount of indirect compensation received by the service provider (actual or 
estimated).  

If the service provider receives indirect compensation but is unable to determine the specific amount 
of the compensation, Schedule C requires a description of the method or formula used by the service 
provider to determine the amount of any indirect compensation. 

However, if the service provider is a plan fiduciary or provides contract administration, consulting, 
investment advisory, investment management, brokerage or recordkeeping services and receives 
$1,000 or more in indirect compensation from any source, then Schedule C must report for each 
person paying such indirect compensation (unless the special rule described below for eligible indirect 
compensation applies):  

• the payor’s name and tax identification number; 

• a statement of the total indirect compensation received by the service provider from the 
payor; and  

• a description of the indirect compensation and any formula used to determine the service 
provider’s eligibility for or the amount of the indirect compensation. 

 

Bundled Service Arrangements 

Special reporting rules apply for bundled service arrangements whereby the plan hires one company 
to provide a range of services either directly from the company, through affiliates or subcontractors, 
or a combination thereof, which are priced to the plan as a single package rather than a service-by-
service basis. Bundled service arrangements also include an investment transaction in which the plan 
receives a range of services from the investment provider, its affiliates and subcontractors. 
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Schedule C provides that the lead service provider in a bundled service arrangement may report all 
direct compensation received in connection with the arrangement. However, two types of fees are 
required to be broken out regardless of whether they are part of a bundled service arrangement.  

• First, separate reporting is required if any person in the bundled arrangement receives 
separate fees charged directly against a plan’s investment reflected in the net value of the 
investment.  

• Second, compensation must be separately reported if the service provider is a plan fiduciary or 
provides contract administration, consulting, investment advisory, investment management, 
brokerage or recordkeeping services, receives amounts for commissions and other 
transaction-based fees; finder’s fees, float revenue, soft dollars and other non-monetary 
compensation must be reported separately. 

  

Special Rule for Eligible Indirect Compensation 

The Schedule C instructions provide an alternative reporting method for indirect compensation that 
qualifies as “eligible indirect compensation” (“EIC”). “Eligible indirect compensation” includes fees or 
expense reimbursement payments charged to investment funds and reflected in the value of the 
investment or return on the investment of the participating plan or its participants, finder’s fees, “soft 
dollar” revenue, float revenue and/or brokerage commissions or other transaction-based fees for 
transactions or services involving the plan that were not paid directly by the plan or plan sponsor. For 
purposes of EIC, an “investment fund” includes mutual funds, common and collective trusts, insurance 
company pooled separate accounts and separately managed accounts that contain assets of single 
plan.  

EIC does not include amounts paid by a broker-dealer or insurance company to the record keeper 
under alliance arrangements, or recordkeeping fees unless charged to the fund and reflected in the 
value of the plan’s investment.  

A plan sponsor is not required to separately report EIC. Moreover, if a service provider receives only 
EIC and certain disclosures are made to the plan sponsor, the plan sponsor need only report the 
service provider’s name and tax identification number. (Any other direct or indirect compensation 
received by a service provider receiving EIC would still be reported in detail, however). 

To take advantage of the alternative reporting method for EIC, a plan sponsor must certify on revised 
Schedule C that it has received disclosures, which may be provided in separate documents from 
multiple parties, of the following: 

• the existence of eligible indirect compensation; 

• the services provided for the indirect compensation or the purpose of the payment of the indirect 
compensation; 

• the amount, or an estimate, of the compensation or a description of the formula used to calculate 
or determine the compensation; and 

• the identity of the party or parties paying and receiving the compensation. 
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Service Providers that Fail or Refuse to Provide the Information 

If a plan sponsor requests the necessary information from a plan service provider and the plan service 
provider fails to provide it, the plan sponsor is required to report the name and tax identification 
number of the service provider and a description of the information that was not provided. Service 
providers who provide the following statement for 2009 will be deemed to have satisfied the 
requirement: “The service provider made a good faith effort to make any necessary recordkeeping and 
information system changes in a timely fashion, and despite such efforts, the service provider was 
unable to complete the changes for the 2009 year.” 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings Washington, D.C. lawyers: 

Eric R. Keller 
202-551-1770 
erickeller@paulhastings.com  

 

Andrea M. Gehman 
202-551-1887 
andreagehman@paulhastings.com  

 

 

 

 

 

 

 

 

 
1 Plans with less than 100 participants are not required to file Schedule C. Also, health and welfare plans that meet the 

limited annual reporting exemption at DOL Reg. § 2520.104-44 or Technical Release 92-01 are not required to complete 
and file Schedule C. 
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