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EEOC’s Proposed Regulations Would Affect 
Expansion of U.S. Disability Discrimination Law  
BY KENNETH W. GAGE AND CHRISTINE F. HENDRICKSON  

On September 23, 2009, the Equal Employment Opportunity Commission (the “EEOC” or the 
“Commission”) opened the notice and comment period for its long-awaited regulations implementing 
the ADA Amendments Act of 2008 (the “ADAAA” or the “Act”) and revisions to its Interpretive 
Guidance. The ADAAA, which took effect on January 1, 2009, delegated rulemaking authority to the 
EEOC to interpret the term “disability,” ending the debate as to whether the EEOC originally had been 
denied this authority in the Americans with Disabilities Act (“ADA”). The EEOC’s proposed regulations 
would radically expand the protections for employees under the ADA and greatly increase the burdens 
on employers. Indeed, even utilizing the EEOC’s conservative estimate, over one million new 
Americans will meet the definition of disability because of the proposed regulations. 

 
Impact of the ADAAA and the EEOC’s Proposed Regulations and Interpretative 
Guidance 

In addition to granting the EEOC rulemaking authority, the ADAAA effected five major changes to the 
ADA. First, it expanded the manner in which the term disability is to be interpreted. Second, it 
expanded the definition of “major life activity.” Third, it provided that the “substantial limitation” 
inquiry must be conducted without reference to mitigating measures. Fourth, it modified the “regarded 
as” prong of the definition of an individual with a disability. And fifth, the ADAAA explicitly overruled 
the Supreme Court’s holding that an individual “must have an impairment that prevents or severely 
restricts the individual from doing activities that are of central importance to most people’s daily lives” 
before she qualifies as disabled under the ADA. (Paul Hastings StayCurrent, President Bush Signs ADA 
Amendments Act of 2008 Broadening the Coverage of Americans with Disabilities Act, October 2008, 
available at http://www.paulhastings.com/assets/publications/1016.pdf?wt.mc_ID=1016.pdf.) The 
objective of the ADAAA, according to Congress, was to focus attention on the question whether 
discrimination has occurred, instead of on whether an individual was protected by the ADA in the first 
place. The EEOC’s proposed regulations and the Interpretive Guidance would advance this objective in 
meaningful ways and would exceed it, to some extent.  

“Substantially Limited” Would, As A Practical Matter, No Longer Limit the ADA’s Coverage: The ADAAA 
specifically delegated to the EEOC the authority to define the term “substantially limits” consistent 
with the Act. The EEOC’s proposed regulations and Interpretative Guidance would gut the already 
anemic standard post-ADAAA for determining whether an impairment is “substantially limiting.” Pre-
existing regulations defined “substantially limited” as “significantly restricted as to the condition, 
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manner or duration under which an individual can perform a particular major life activity as compared 
to the condition, manner, or duration under which the average person in the general population can 
perform that same major life activity.” 29 C.F.R. § 1630.2(j). Hand-in-hand with the Commission’s 
stated goal of construing the ADAAA “in favor of broad coverage of individuals to the maximum extent 
permitted,” the EEOC proposes to replace the former “condition, manner and duration” standard with 
an instruction that the impairment need not be a “significant[]” or “severe” restriction of a major life 
activity. 

Movement from the Individualized Assessment Process Towards The Creation of Categories of 
Impairments: The EEOC’s proposed regulations effectively would turn the concept of an individualized 
assessment—a concept central to the ADA—on its head by creating three categories of conditions. The 
EEOC creates this concept out of whole cloth. 

The first category includes conditions that “will consistently” meet the definition of disability. 
Conditions that few employers would dispute are within the domain of the ADA, like blindness or 
deafness, are found in this category. But also in this category are impairments that previously would 
have required an individualized analysis to determine the impairment’s impact on the employee, such 
as diabetes, epilepsy, depression, obsessive-compulsive disorder, and post-traumatic stress disorder.  

The second category is comprised of impairments that “may be disabling for some individuals but not 
for others.” Asthma and hypertension are included as examples. Determining when such impairments 
are “substantially limiting” will depend, according to the Interpretive Guidance, “on the stage of the 
impairment, the presence of other impairments that combine to make the impairment disabling, or 
any number of other factors.” Even in this second category, however, the EEOC instructs that 
determining whether the impairment is a disability should “not demand an extensive analysis.”  

Finally, the EEOC creates a noticeably sparse third category of impairments that “are usually not 
disabilities,” such as the common cold, seasonal or common influenza, a sprained joint, minor and 
non-chronic gastrointestinal disorders, a broken bone that is expected to heal completely, or episodic 
conditions that impose only minor limitations. This is consistent with the concept, repeated in the 
Interpretive Guidance, that to qualify for coverage the impairment “must be more than a temporary, 
non-chronic impairment of short duration with little or no residual effects.” 

Expansion of the Definition of Major Life Activities: In addition to relaxing the requirement that a 
condition be substantially limiting, the EEOC proposes to significantly enlarge the scope of basic 
activities that “most people” (no longer “the average person”) in the population can perform with little 
or no difficulty. Tracking the ADAAA, the EEOC proposes two non-exhaustive lists of major life 
activities; one is focused on activities and the other is focused on major bodily functions. The EEOC’s 
proposed regulations, however, would expand the law in several ways. The proposed regulations 
expand the already lengthy list of major life activities contained in the ADAAA, by proposing that 
“sitting,” “reaching,” and “interacting with others” be considered major life activities and by proposing 
regulations that add “hemic,” “lymphatic,” “musculoskeletal,” “special sense organs and skin,” 
“genitourinary,” and “cardiovascular,” to the list of major bodily functions.  

The EEOC also proposes a seismic shift in its prior interpretation of “working,” a major life activity that 
was already included in the ADA. Previously, an employee would only be considered to be limited in 
the major life activity of working if he or she was unable to perform a “class” or “broad range” of jobs. 
This interpretation was found in the pre-existing regulations at 29 C.F.R. § 1630.2(j)(3) and was 
generally followed by the courts. The proposed regulations provide that an employee is protected if 
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she is substantially limited in her “ability to perform, or to meet the qualifications for, the type of work 
at issue.” The “type of work at issue” includes the job the individual has been performing or for which 
he or she is applying, and jobs that have qualifications or job-related requirements which the 
individual would be substantially limited in performing as a result of the impairment. The Interpretive 
Guidance specifically rejects the approach previously taken by some courts that relied upon expert 
evidence showing that an individual remained capable of performing a broad range of jobs, albeit not 
the one at issue in the case, to conclude that she was not covered by the ADA. Taken together, these 
changes would vastly increase the number of employees that fall within the ambit of the ADA.  

Adding Protection for Individuals Misclassified as Disabled: Both the ADAAA and the proposed 
regulations expand the “regarded as” prong. According to the ADAAA, an individual will be “regarded 
as” having a disability if she is subjected to an action prohibited by the ADA (e.g., failure to hire, 
denial of promotion, or termination) because of an actual or perceived impairment whether or not the 
impairment limits or is perceived to limit a major life activity. Put another way, an individual will be 
covered by the ADA even if he cannot show that the employer perceived him to be substantially 
limited in a major life activity, so long as he can show that the employer regarded him as having a 
condition that would qualify as a disability. The proposed regulations expand upon this statutory 
change by stating that an individual will be regarded as having a disability if she is subjected to an 
adverse action based on a symptom of such an impairment, or based on medication or any other 
mitigating measure used for such an impairment. The regulations offer two examples to illustrate this 
point: “an individual who is not hired for a driving job because he takes anti-seizure medication is 
regarded as having a disability, even if the employer is unaware of the reason the employee is taking 
the medication,” and “an employer that refuses to hire someone with a facial tic regards the individual 
as having a disability, even if the employer does not know that the facial tic is caused by Tourette’s 
Syndrome.” The EEOC specifically solicited comments on whether actions based on an impairment 
should include actions based on symptoms of an impairment.  

 
Steps Employers Should Take Now 

Remain Vigilant and Careful in Taking Adverse Employment Actions But Do Not Panic: Employers 
should prepare for an increased number of charges filed by workers with disabilities and should take 
steps to comply with the changes to U.S. disability law. As before, employers should remain alert and 
carefully consider adverse employment actions. When in doubt, employers should assume that the 
employee will qualify as a person with a disability and act accordingly. Employers should take some 
comfort, however, in the fact that while the ADAAA and the proposed regulations fundamentally alter 
disability law, not everything is changed.  

 The definitions of “qualified,” “direct threat,” “reasonable accommodation,” and “undue 
hardship” remain unchanged.  

 Further, employers can still assess an employee’s ability to perform essential functions of a job 
with or without a reasonable accommodation, as well as the reasonableness of an 
accommodation request. 

 The ADAAA and the proposed regulations clarify that employers are not required to provide a 
reasonable accommodation to individuals who are “regarded as” disabled. 
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 And the proposed regulations restrict coverage under the “regarded as” prong where the 
impairment the employer regards the employee as having “is both transitory (having an actual 
or expected duration of six months or less) and minor.” 

Revise Handbooks: With the ADAAA and the EEOC’s proposed regulations and Interpretive Guidance in 
mind, employers should review and revise employee handbooks and supervisor manuals to ensure 
that statements regarding disability and accommodation are consistent with the ADAAA. 

Train Your Employees: If you have not already done so, train human resources and medical personnel 
regarding the ADAAA. Although the regulations are not in final form, it is clear that the regulations will 
not limit the ADAAA and it is increasingly important to train employees on the new frontier of disability 
law. 

Consider Submitting a Written Comment to the EEOC: Interested parties will have until November 23, 
2009 to provide comments. At the close of this period, the EEOC will evaluate all of the comments and 
make revisions to the regulations in response to those comments. Paul Hastings can guide you 
through this process.  

Watch for the Final Regulations: At the end of this notice and comment period, the proposed final 
regulation will then be sent to the Office of Management and Budget pursuant to Executive Order 
12866. A subsequent Paul Hastings StayCurrent will follow the promulgation of the final regulations. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of the 
following Paul Hastings lawyers: 

Atlanta 

Geoff Weirich 
404-815-2221 
geoffweirich@paulhastings.com  

Chicago 

Kenneth W. Gage 
312-499-6046 
kennethgage@paulhastings.com 
 
Christine F. Hendrickson  
312-499-6031 
christinehendrickson@paulhastings.com 

Los Angeles 

Leslie L. Abbott 
213-683-6310 
leslieabbott@paulhastings.com  

  

 

New York 

Stephen P. Sonnenberg  
212-318-6414 
stephensonnenberg@paulhastings.com  

Orange County 

Stephen L. Berry  
714-668-6246 
stephenberry@paulhastings.com  

Palo Alto 

Bradford K. Newman  
650-320-1827 
bradfordnewman@paulhastings.com  

  

San Diego 

Mary C. Dollarhide  
858-458-3019 
marydollarhide@paulhastings.com  

San Francisco 

Jeff Grube  
415-856-7020 
jeffgrube@paulhastings.com  

Washington, D.C. 

Neal D. Mollen  
202-551-1738 
nealmollen@paulhastings.com   
 
Kenneth M. Willner 
202-551-1727 
kenwillner@paulhastings.com    
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