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On July 14, 2005, the U.K. Department of  Trade and 
Industry published draft Employment Equality (Age) 
Regulations 2006 to implement the final stage of  
Council Directive 2000/78/EC, commonly known as 
the European Employment Directive.  The consultation 
period for the draft regulations will end on October 17, 
2005, and subject to U.K. Parliamentary approval, the 
regulations will go into effect as legislation on October 
1, 2006. 

The legislation generally will ban employers from 
engaging in any action that treats employees differently 
on the basis of  age, unless such action fulfills a 
legitimate aim and the particular circumstances make 
such treatment appropriate and necessary.  Justification 
for disparate treatment of  employees on the basis of  
age is available only in very limited circumstances, and 
employers are expected to be able to produce supporting 
evidence if  reliance on this justification is challenged.  
The legislation will have a wide range of  consequences 
for the management of  human resources, including the 
following:  

• In general, an employer will no longer be able to 
consider age as a factor in making decisions about 
recruitment, selection, redundancy or promotion.

• In general, retirement ages below 65 will be 
impermissible, and an employee will have the right 
to request working beyond the retirement age set by 
the employer.  

• Workers who are 65 years or older will be entitled 
to the same unfair dismissal rights as those who are 
younger.

The legislation, however, contains an important 
exception to the rule against age discrimination with 
respect to occupational pension schemes that contain 
certain age related rules and policies.  For example, 

an employer may continue to offer new employees a 
pension scheme that differs from that maintained for 
existing employees.

Procedures to Review as a Result of the Proposed 
Legislation

While the implementation date of  the legislation is more 
than a year away, because of  the sweeping scope of  the 
legislation employers are encouraged to start reviewing 
all employment-related rules, procedures and practices, 
including the following:

• Qualifications for positions (e.g., whether age is a 
qualification for any position, and if  so, whether 
such use falls within the limited circumstances in 
which age discrimination is allowed);

• Recruitment (e.g., whether there is a need to 
reconsider the types of  candidates who should be 
recruited and marketing strategies used to attract 
candidates);

• Application (e.g., whether questions used 
for interviews and on application forms are 
permissible);

• Selection and promotion (e.g., whether appropriate 
factors are used to make decisions about candidates 
and promotions);

• Employment agreements and offer letters (e.g., 
whether there are provisions that result in differential 
treatment of  people of  different ages);

• Compensation and benefits (e.g., whether appropriate 
measures are used to set compensation and benefits 
without inadvertent age discrimination);

• Harassment policy (e.g., whether harassment on the 
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basis of  age is adequately addressed);

• Unions (e.g., whether and how the unions should 
be consulted in the implementation of  new 
procedures); 

• International assignments (e.g., whether employees 
assigned to U.K. positions are monitored sufficiently 
for the purpose of  compliance with the legislation); 
and

• Retirement (e.g., whether the retirement age 
should be revised and what procedure should be 
implemented to address a request by an employee 
to continue working beyond the retirement age).

Further Information

The text of  the draft regulations may be found at the 
U.K. Department of  Trade and Industry’s website at 
http://www.dti.gov.uk/er/equality/draftregulation.pdf. 
 
The information in this Alert is not intended to be legal advice.  
However, if you require legal assistance or would like additional 
information, please contact Ray Wann, who leads Paul, 
Hastings’ London employment practice at +44.20.7710.2008 
or via email at raywann@paulhastings.com, or Erika Collins 
(New York) at 212.318.6789 or via email at erikacollins@paul
hastings.com  about international employment matters.


