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Treasury Proposes Legislation for Regulation of 
Private Funds 
BY THE INVESTMENT MANAGEMENT AND PRIVATE FUNDS PRACTICES 

On July 15, 2009, the Obama administration delivered proposed legislation to Congress that seeks to 
regulate hedge funds and other private pools of capital, such as private equity funds, venture capital 
funds, and certain real estate funds. The “Private Fund Investment Advisers Registration Act of 2009” 
(the “Bill”) would amend the Investment Advisers Act of 1940 (the “Advisers Act”) in a number of 
ways and, if enacted in its current form, would require all U.S.-based investment advisers with more 
than $30 million in assets under management to register with the Securities and Exchange 
Commission (the “SEC”). In addition, on July 10, 2009, the Obama Administration proposed the 
Investor Protection Act of 2009 (the “IPA”), which would significantly increase the SEC’s authority to 
regulate registered investment advisers. 

Background 

The Bill appears to be based on the “Private Fund Transparency Act of 2009,” which was introduced by 
Senator Jack Reed, Democrat of Rhode Island, on June 16, 2009 (the “PFTA”). The PFTA was the third 
bill introduced this year designed to regulate “private funds,” including hedge funds, private equity 
funds, and venture capital funds. This proposed legislation, in combination with the Hedge Fund 
Adviser Registration Act of 2009 and the Hedge Fund Transparency Act, evidences the increasing 
momentum for requiring advisers of private funds to register with the SEC.1 

Changes to Private Adviser Exemption 

The primary goal of the Bill is to require registration of advisers to any “private fund.” Currently, 
private funds typically avoid complying with the full set of regulatory requirements of the Investment 
Company Act of 1940 (the “Company Act”) by claiming an exception from the definition of “investment 
company” contained in Section 3(c)(1) [pertaining to funds with no more than 100 beneficial owners] 
or Section 3(c)(7) [pertaining to funds available only to very high net worth “qualified purchasers”] of 
the Company Act. Private funds that meet the conditions of one of those exceptions are, by definition, 
not investment companies and, therefore, need not register under the Company Act. 

The definition of “private fund” under the Bill, however, includes hedge funds, private equity funds, 
and other pooled investment vehicles that currently claim exemptions from registration under Sections 
3(c)(1) or 3(c)(7) of the Company Act. Under the proposed legislation, a fund organized outside the 
U.S. would also constitute a “private fund” if 10 percent or more of its outstanding securities are 
owned by U.S. persons. 
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The Bill also eliminates the following currently available registration exemptions for investment 
advisers that manage private funds: 

• the intrastate exemption from registration for an adviser whose clients are all residents of a 
single state within which such adviser maintains its principal office and that does not furnish 
advice or issue analyses or reports with respect to securities listed on any national securities 
exchange; and 

• the exemption from registration for an adviser that is registered with the Commodity Futures 
Trading Commission (“CFTC”) as a commodity trading advisor whose business does not consist 
primarily of acting as an investment adviser and that does not act as an investment adviser to 
any registered investment company. 

The Bill would retain a limited private adviser exemption for a “foreign private adviser” that meets the 
following requirements: 

• has no place of business in the U.S.; 

• has fewer than 15 clients in the U.S.; 

• has assets under management of less than $25 million that are attributable to clients in the U.S.; 
and 

• neither holds itself out generally to the public in the U.S. as an investment adviser, nor acts as an 
investment adviser to any registered investment company. 

Increased Disclosure Requirements 

The Bill authorizes the SEC to require registered investment advisers to maintain and submit to the 
SEC and the Board of Governors of the Federal Reserve System any reports regarding private funds 
determined to be “necessary or appropriate in the public interest” for the assessment of systemic risk. 
Although the Bill does not define “systemic risk,” the Bill does state that such required records and 
reports would include assets under management, use of leverage (including off-balance sheet 
leverage), counterparty credit risk exposures, trading and investment positions, and trading practices, 
as well as any other information that the SEC, in consultation with the Federal Reserve, deems 
“necessary or appropriate.” 

The Bill also authorizes the SEC to conduct regular, periodic examinations of private funds to ensure 
compliance with these records requirements and to make such records and reports available to the 
Federal Reserve and the Financial Services Oversight Council for purposes of assessing the systemic 
risk of a private fund or assessing whether a private fund or fund family is so large, highly leveraged, 
and interconnected that it could pose a threat to financial stability and should, therefore, be 
designated and regulated as a Tier 1 Financial Holding Company. The Bill does not mandate that 
examinations be reasonable, a requirement that exists in the current law authorizing examinations of 
investment advisers, registered investment companies, broker-dealers, and others. 

The proposed amendment further requires that registered advisers be subject to certain record-
keeping requirements; requirements with respect to disclosures to investors, prospective investors, 
creditors, and counterparties of any private fund it advises; and regulatory reporting requirements. 
The SEC would also be authorized to conduct regular, periodic examinations of private funds to ensure 
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compliance with these records requirements. The Bill provides that the information obtained by the 
Federal Reserve or the Financial Services Oversight Council from the SEC would be kept confidential, 
but the proposed language appears to be too narrowly drafted to provide comprehensive protection in 
this regard. 

Additionally, the proposed amendment removes the provision of Section 210 of the Advisers Act that 
prohibits the SEC from requiring any investment adviser to disclose the identity, investments, or 
affairs of any of the adviser’s clients. 

Broad Rulemaking Authority 

The proposed legislation clarifies the SEC’s rulemaking authority under the Advisers Act. Pursuant to 
the proposed amendment, the SEC would have the ability to establish the new reporting requirements 
and related definitions, and to ascribe different meanings to terms used in different sections of the 
Advisers Act “as the Commission determines necessary to effect the purposes of [the Advisers Act],” 
including the term “client.” This provision of the Bill represents an apparent attempt by the SEC to 
reverse the decision of the U.S. Court of Appeals for the District of Columbia Circuit in Goldstein 
v. SEC, which overturned a rule that would have required most hedge fund managers to register with 
the SEC.2 

Finally, the Bill requires that the SEC and the CFTC, after consultation with the Board of Governors of 
the Federal Reserve System, shall jointly promulgate rules within six months after the Bill is passed to 
establish the form and content of reports to be filed with the SEC and the CFTC by investment 
advisers that are registered both under the Advisers Act and the Commodity Exchange Act.  
 
Investor Protection Act of 2009 

The IPA would significantly increase the SEC’s authority to adopt new regulations to govern the 
activities of registered investment advisers and would increase the SEC’s ability to monitor, oversee 
and enforce the requirements of the Advisers Act. Among other things, the IPA would give the SEC 
broad rulemaking authority to adopt new fiduciary standards for registered investment advisers by 
requiring them to act solely in the interests of their clients, without regard to the financial or other 
interests of the registered investment adviser. 

The IPA proposes to grant the SEC broad rulemaking authority to prohibit (i) sales practices, (ii) 
conflicts of interest, and (iii) compensation schemes that the SEC deems to be contrary to the public 
interest and the interest of investors. 

Additionally, the IPA contains extensive new provisions designed to provide protections and financial 
incentives for whistleblowers that bring violations of the Advisers Act to the attention of the SEC. 
These financial incentives include the ability of whistleblowers to share in amounts recovered by the 
SEC relating to violations uncovered by the whistleblower. The IPA would not change the current 
provisions of the Advisers Act that permit only the SEC to bring lawsuits or take other action to 
redress violations of the Advisers Act. 

Implications for Private Fund Advisers 

Registration of private fund advisers has been looming for many months now, and much has been 
written about the direct costs that such registration would impose on advisers and private fund 
investors.3 The most significant implication of these legislative proposals for private fund advisers, 
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however, is the almost plenary authority the Bill and the IPA would give the SEC to regulate private 
funds and their managers, without much legislative guidance. This sets the stage for “regulatory 
creep” that could result in increased costs and reduced investor returns. 

  

We will continue to monitor this area closely and will keep you informed of significant legislative 
initiatives of interest to our private fund clients. If you have any questions concerning these 
developing issues, please do not hesitate to contact any of the following Paul Hastings lawyers: 

New York 

Michael R. Rosella 
212-318-6800 
mikerosella@paulhastings.com 

Lawrence J. Hass 
212-318-6401 
larryhass@paulhastings.com 
 
Jacqueline A. May 
212-318-6282 
jacquelinemay@paulhastings.com 

Domenick Pugliese 
212-318-6295 
domenickpugliese@paulhastings.com 

Thomas M. Rao 
212-318-6838 
thomasrao@paulhastings.com 
 
Gary D. Rawitz 
212-318-6877 
garyrawitz@paulhastings.com 
 
Joshua H. Sternoff 
212-318-6011 
joshsternoff@paulhastings.com 

San Francisco 

David A. Hearth 
415-856-7007 
davidhearth@paulhastings.com 

Mitchell E. Nichter 
415-856-7009 
mitchellnichter@paulhastings.com 

Washington, D.C. 

Wendell M. Faria 
202-551-1758 
wendellfaria@paulhastings.com 

Atlanta 

Rey Pascual 
404-815-2227 
reypascual@paulhastings.com 

Los Angeles 

Michael Glazer 
213-683-6207 
michaelglazer@paulhastings.com 

Arthur L. Zwickel 
213-683-6161 
artzwickel@paulhastings.com 

 

 
1 For more information, see the February 2009 Stay Current entitled “Hedge Fund Transparency Act,” which can be 

accessed at: www.paulhastings.com/assets/publications/1188.pdf?wt.mc_ID=1188.pdf. 

2 Goldstein v. SEC, 451 F.3d 873 (D.C. Cir. 2006). 

3 “Hedge Fund Transparency Act,” which can be accessed at the following link: www.paulhastings.com/ 
assets/publications/1188.pdf?wt.mc_ID=1188.pdf. 
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