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New Jersey Court Forbids Employer to Review 
Employee Emails 
BY GLENN S. GRINDLINGER & ALEXANDER W. WOOD 

On June 26, 2009, a New Jersey appellate court limited an employer’s right to review its employee’s 
personal emails even though they were stored on the employer’s computer. In Stengart v. Loving Care 
Agency, Inc., No. A-3506-08T1 (App. Div. June 26, 2009), the Superior Court of New Jersey, 
Appellate Division, reversed a trial court and held that an employee did not waive the attorney-client 
privilege when she used her employer’s computer to correspond with her lawyer. The Stengart Court 
also held that the employer could not review and had to turn over any emails it obtained when it 
searched the computer’s hard drive after the employee filed her lawsuit. 

The plaintiff in Stengart was the Executive Director of Nursing at Loving Care, Inc. who alleged that 
she suffered from a hostile work environment and was constructively discharged in violation of the 
New Jersey Law Against Discrimination. After she left Loving Care and filed her lawsuit, the company 
searched plaintiff’s company-issued laptop. During this search, Loving Care found a number of emails 
the plaintiff had exchanged with her attorney via her personal Yahoo! email account. These emails 
contained discussions of plaintiff’s anticipated lawsuit against Loving Care. In response to various 
discovery requests propounded by plaintiff, Loving Care referenced the discovered emails. 

Upon learning of this, plaintiff moved to compel return of the emails and to disqualify Loving Care’s 
counsel. The company opposed plaintiff’s motion arguing that by sending the emails from her 
company-issued laptop computer, plaintiff had waived the attorney-client privilege. To bolster its 
position, Loving Care relied upon its employee handbook, which contained its electronic 
communications policy explicitly stating that the company reserved the right to review all email and 
other correspondence sent using Loving Care’s media systems. 

The trial court denied plaintiff’s motion holding that, by sending the emails from her company-issued 
laptop, plaintiff did not have a reasonable expectation of privacy with respect to the communications. 
This was supported by the fact that Loving Care’s employee handbook put plaintiff on notice that the 
company had the right to review any correspondence sent from her company-issued laptop including 
email correspondence sent through a third-party provider. Accordingly, plaintiff had waived the 
privilege with respect to the emails. The trial court noted that courts outside New Jersey that had 
addressed this issue reached similar conclusions. 

Plaintiff appealed the trial court’s ruling. In reviewing the trial court’s decision, the Appellate Division 
considered two significant issues. First, the Appellate Division reviewed the company’s handbook to 
determine whether the trial court’s conclusion that plaintiff did not have a reasonable expectation of 
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privacy with respect to her emails was correct. Second, the court conducted a balancing test, weighing 
the company’s business justification for instituting its electronic communications policy against the 
public policies underlying the attorney-client privilege and the employee’s privacy interests to 
determine whether Loving Care could review and retain the emails at issue. 

Regarding the first issue, the Appellate Division found that the handbook was poorly drafted and 
allowed for multiple interpretations. In particular, while the handbook stated that electronic messages 
“are considered part of the company’s business and client records” and that they “are not to be 
considered private or personal to any individual employee,” the handbook also stated that 
“[o]ccasional personal use is permitted.” Because this wording could lead an employee to believe that 
at least some of her emails that she sent on the company’s media systems were personal, the 
Stengart Court concluded that an employee may have a reasonable expectation of privacy with 
respect to such personal emails. Accordingly, the trial court incorrectly concluded that plaintiff did not 
have a reasonable expectation of privacy when she emailed her attorneys from her company-provided 
laptop. 

In applying this new test, the Stengart Court noted that Loving Care’s electronic communications 
policy was poorly drafted and did not clearly state the employer’s interests in promulgating the policy. 
As such, the court assumed that Loving Care’s interests in implementing the policy was so it could 
monitor the time employees spent engaged in personal business during company time. This policy 
rationale, the Stengart Court held, did not outweigh the employee’s privacy rights. Indeed, the court 
asserted that Loving Care’s electronic communications policy was not drafted in a manner to achieve 
the business justification for which it was established. In fact, the court held that an employer’s 
policies must be reasonable in order to be enforced, and that there must be a “nexus” between the 
policy and the goal that the policy is meant to achieve. Because Loving Care’s company policy was 
vague and did not identify the types of communications that were impermissible, the nexus was 
tenuous at best, and thus the court considered the policy unreasonable and unworthy of enforcement. 

After the court declared the policy inappropriately intrusive, it proceeded to weigh Loving Care’s 
business interest in enforcing the policy against the importance of the attorney-client privilege and 
whether that privilege was waived. The court concluded that even if “an employer [could] trespass to 
some degree into an employee’s privacy when buttressed by a legitimate business interest, we find 
little force in such a company policy when offered as the basis for an intrusion into communications 
otherwise shielded by the attorney-client privilege.” Accordingly, the court found that plaintiff did not 
waive the attorney-client privilege when she emailed her attorneys from her company-issued laptop. 

Because Loving Care’s counsel had already reviewed the now privileged emails, the court questioned 
whether it would be permissible to allow defense counsel to remain in the case. On this issue, the 
court remanded the case to the trial court to determine whether defense counsel should be 
disqualified. 

This case highlights the problems that can arise when employment policies are poorly drafted. Indeed, 
while the sacrosanctity of the attorney-client privilege posed an uphill battle for the employer, Loving 
Care’s poorly drafted communications policy did just as much damage to the merits of its case. Not 
only was it difficult to identify the company’s rationale for implementing its electronic communications 
policy, but because many of its clauses were inconsistent, the court flatly rejected the company’s right 
to inspect emails stored on its own computers. 

In light of Stengart, New Jersey employers should consider taking the following actions: 
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• Determine whether the company has implemented any employment policies, especially electronic 
communications policies, and, if not, consider doing so if this is an area of concern. 

• Identify any existing company employment policies and ensure that they have been distributed to 
employees in a final and authoritative form. 

• Review any existing employment policies, especially electronic communications policies, to ensure 
they are clear to the average employee, and that any ambiguities and inconsistencies are 
minimized. 

• Add prefatory language to employment policies, which explain the rationale behind their 
implementation and articulate a clear connection between that rationale and the substance of the 
policies. 

• Identify any contradictory or ambiguous language in employment policies that might create an 
expectation of privacy for employees. Any such language should be carefully reviewed by legal 
counsel to ensure that it is absolutely necessary. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact either 
of the following Paul Hastings lawyers: 

New York 

Glenn S. Grindlinger 
212-318-6364 
glenngrindlinger@paulhastings.com 

New York 

Alexander W. Wood 
212-318-6701 
alexanderwood@paulhastings.com 
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