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Code of Practice on Taxation of Banks  
BY ARUN BIRLA AND JUSTIN HAMER  

Her Majesty’s Revenue & Customs (“HMRC”) has finally published its long-awaited draft Code of 
Practice on Taxation of Banks (the “Code”). The draft Code forms part of a consultation paper which 
invites comments by 25 September 2009. The key (and well-publicised) aim of the Code is to ensure 
that banks comply with not just the letter but ‘the spirit of the law’. 

Why Is the Code Required? 

The Government believes that the banking sector has a particular responsibility to comply with the 
spirit as well as the letter of the law, and to do so in a way that is transparent and open. The 
consultation paper notes that banks are uniquely placed for the following reasons: 

 banks can seek to avoid their own tax liabilities; 

 banks provide financial services to customers which can involve tax sensitivities and tax 
avoidance; 

 banks have access to large amounts of capital which can be used to facilitate avoidance 
schemes. 

Who Might Be Affected by the Code? 

The Code is expressed to apply to all banks operating in the United Kingdom and to any similar 
organisations undertaking banking activity. 

What Are the Key Elements of the Code? 

The draft Code focuses on the following four elements: 

 the adoption of an adequately documented governance process to control the types of 
transactions a bank enters into. Accountability for this policy would rest with the UK board of 
directors or, for foreign banks, a senior accountable person in the UK; 

 a bank should not undertake tax planning other than that which supports genuine commercial 
activity. The aim should not be one that achieves a tax result that is contrary to the intentions of 
Parliament. Remuneration packages for bank employees are specifically mentioned in this context, 
but it is not clear how commonly utilised tools such as employee benefit trusts and dual contracts 
will be considered. 
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 a bank should comply fully with all its tax obligations; and 

 a bank should maintain an open and transparent relationship with HMRC. For example, where a 
bank believes its proposed transactions may be contrary to the intentions of Parliament, the 
bank is expected to explain its plans in advance with HMRC. 

Implementation and Enforcement 

The Code will be implemented in Autumn 2009. It is intended to be voluntary. However, those 
institutions that do not adopt the Code should expect greater scrutiny from HMRC, although it is safe 
to say that banks are already subject to strict enquiries. In addition, in cases of potential non-
compliance where the Code is adopted, HMRC will raise the issue with the board of the bank and 
reserves the right to inform relevant professional bodies. 

Where Now? 

No doubt we will see a lot of discussion on the draft Code during the coming summer months. The 
vague and woolly language encompassed within the Code certainly leaves HMRC with a lot of room to 
manoeuvre, and important questions remain over the detail.  A pragmatic approach is called for.

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings London lawyers: 

Arun K. Birla 
44-20-3023-5176 
arunbirla@paulhastings.com 

Justin Hamer 
44-20-3023-5125 
justinhamer@paulhastings.com  

Jonathan Shenkman 
44-20-3023-5131 
jonathanshenkman@paulhastings.com 
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