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The California Electronic Discovery Act: New Rules 
Governing E-Discovery Are Effective Immediately  

BY MAUREEN O’NEILL 

Introduction  

On June 29, 2009, California Governor Arnold Schwarzenegger signed into law Assembly Bill 5, also 
known as the Electronic Discovery Act (“Act”).  The purpose of the Act is to “eliminate uncertainty and 
confusion regarding the discovery of electronically stored information” (“ESI”) and “minimize 
unnecessary and costly litigation that adversely impacts access to the courts.”  

The Act amends and adds to the California Code of Civil Procedure (“CCP”) to provide a series of 
procedures for a litigant to discover or object to discovery of ESI, building on already existing 
conventional discovery procedures.  The Act incorporates into the CCP many of the same provisions 
regarding ESI found in the Federal Rules of Civil Procedure, so practitioners familiar with the federal 
rules already will understand many of the provisions in the revised CCP. 

The Act by its terms takes immediate effect.  Thus, the amended provisions of the CCP are now in 
place, and litigants in California courts must immediately comply with them. 

Coverage of the New E-Discovery Rules 

The topics addressed by the new e-discovery rules in the CCP include what constitutes ESI; the format 
in which ESI must be produced; limits on discovery of ESI, including ESI that is not reasonably 
accessible; the inadvertent production of privileged materials; and the consequences of the good faith 
loss or deletion of ESI. The new rules govern the production of information by parties to civil litigation 
and, as set out in the new section 1985.8 of the CCP, by recipients of subpoenas in civil proceedings. 

• What Constitutes ESI 

Unlike the federal rules, the CCP provides a specific definition of ESI – or at least of the word 
“electronic.”  ESI is defined as “information that is stored in an electronic medium,” and “electronic” is 
defined as “relating to technology having electrical, digital, magnetic, wireless, optical, 
electromagnetic, or similar capabilities.”  CCP § 2016.020.  By including the catch-all phrase “similar 
capabilities,” presumably the legislature intended this definition to be open-ended enough to 
encompass newly developed technologies for storing information.  The new rules now expressly permit 
the discovery of ESI, and allow for such discovery in the form of a demand to “inspect, copy, test, or 
sample” such information.  See CCP § 2031.010(e). 
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• The Format in Which ESI Is to Be Produced 

As in the federal rules, the revised CCP provides that a requesting party may specify the format in 
which it wants ESI produced.  CCP § 2031.030(a)(2).  If a format is specified, the responding party 
may object to the specified form, and must state in its response the form in which it intends to 
produce the ESI.  CCP § 2031.280(c).   

If no format is specified in the request, the responding party may produce ESI in the format “in which 
it is ordinarily maintained,” or one that is “reasonably usable,” and must state in the response the 
format it intends to provide.  CCP § 2031.280(c), (d)(1).   Thus, a party may be required to convert 
its data to a format that other parties are able to use. To fulfil this obligation, parties may be required 
to provide information about the software necessary to access the data, or other reasonable technical 
support.  In the case of “data compilations,” the new rules state that, if necessary, the responding 
party must translate the information into reasonably usable form at the “reasonable expense” of the 
requesting party.  CCP § 2031.280(e).    

A party need not produce the same ESI in more than one format.  CCP § 2031.280(d)(2).    

• Limitations on the Discovery of ESI   

The amended rules permit a court to limit the frequency or extent of discovery of ESI – both 
reasonably accessible and not reasonably accessible – if the court determines that any of the following 
conditions exist: 

• The ESI is obtainable from another source that is less burdensome, expensive or more 
convenient. 

• The ESI sought is unreasonably cumulative or duplicative. 

• The requesting party has had ample time and opportunity to discover the information sought. 

• The likely burden or expense of the proposed discovery outweighs the likely benefit, taking 
into account the amount in controversy, the resources of the parties, the importance of the 
issues in the litigation, and the importance of the requested ESI in resolving these issues.  

CCP §§ 2031.060(f); 2031.310(g). 

• Limits on Discovery of Not Reasonably Accessible ESI 

The revised CCP allows a responding party to object to or move for a protective order in response to a 
request for ESI on the grounds that the information sought is “not reasonably accessible because of 
undue burden or expense.”  CCP §§ 2031.060(c); 2031.210(d).  If the responding party objects rather 
than moves for a protective order, the written response must identify the “types or categories of 
sources” of ESI that it claims are not reasonably accessible.  CCP § 2031.210(d).  

As with the analogous federal rule, the CCP does not define the term “not reasonably accessible.”  
Thus, the interpretation and application of this phrase certainly will be the subject of dispute in many 
cases. Whether ESI is reasonably accessible will depend on the expense and burden of producing the 
information, which typically will be driven by the extent to which such data must be restored, 
converted or otherwise manipulated electronically before it can be reviewed or analyzed.  
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The rules place on the responding party the burden of proving that the information requested is from 
a source that is not reasonably accessible.  CCP §§ 2031.060(c); 2031.310(d).  If that showing is 
made, the requesting party may nevertheless secure production of the information if it establishes 
“good cause.”   If a showing of good cause is made, the court may subject the discovery to the 
limitations discussed in the foregoing section, or it may set other conditions, such as a shifting of the 
cost of the discovery.  CCP §§ 2031.060(d), (e); 2031.310(e), (f).   

• Inadvertent Disclosure of Privileged or Work Product Information 

The potential for inadvertent production of privileged or work product materials, and the need to 
assert post-production claims of such protection, is heightened when enormous volumes of ESI must 
be processed and reviewed for production in discovery.  Recognizing this, a new section of the CCP 
now sets out procedures (akin to those found in Federal Rule 26(b)(5)(B)) that address the 
inadvertent production of ostensibly privileged information.  These new provisions govern only the 
procedure for dealing with inadvertently produced materials pending a determination of whether they 
are in fact privileged – they do not affect the substantive analysis of whether such inadvertent 
production waived the asserted privilege. 

If a responding party discovers the inadvertent production of privileged material and notifies a party 
who received the information, the receiving party must sequester the information immediately, and 
either return the information or present it to the court under seal for a ruling on the claim of privilege.  
CCP § 2031.285(b).  The party in possession is precluded from using or disclosing the information 
until the claim of privilege or protection is resolved by the court.  CCP § 2031.285(c)(1), (d)(2). 

• Good-Faith Loss of ESI 

Generally, parties may be sanctioned for failing to meet their obligations to preserve and produce 
relevant ESI.   See CCP §§ 2031.060(h); 2031.300(c); 2031.310(h), (i); 2031.320(b), (c).  Like the 
federal rules, the amended CCP provides an exception from sanctions where the loss, damage, or 
alteration of ESI results from a “routine, good faith operation of an electronic information system.”  
CCP §§ 2031.060(i)(1); 2031.300(d)(1); 2031.310(j)(1); 2031.320(d)(1).  This exception recognizes 
the uniquely ephemeral nature of many sources of ESI that are subject to automatic deletion or 
overwriting in the normal course of business.   

The amended rules caution that this exception does not “alter any obligation to preserve discoverable 
information.”  CCP §§ 2031.060(i)(2); 2031.300(d)(2); 2031.310(j)(2); 2031.320(d)(2).  Thus, the 
normal duty to preserve potentially relevant information applies even to ESI that would be subject to 
automatic deletion in the ordinary course of business.  To take advantage of this exception to 
sanctions, a party must be able to show that it attempted in good faith to suspend such practices 
when the duty to preserve arose. 

Conclusion 

For lawyers and litigants accustomed to the rules governing discovery of ESI in the federal courts, 
which have been in place since December of 2006, the revised California procedural rules will look 
quite familiar, and should be easy to comply with.  Placing the California rules in line with the federal 
rules brings a welcome consistency to the procedures for dealing with ESI in both state and federal 
civil litigation.    
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The new rules most likely to be relevant in a typical case are those addressing the format in which 
electronic productions must be made, and those providing guidance on dealing with ESI that is not 
reasonably accessible.  Although California’s rules do not contain an equivalent to Federal Rule 26(f), 
which requires the parties before discovery begins to discuss and reach agreements if possible on 
issues relating to the discovery of ESI, such a discussion would prove useful in many California cases.  
By addressing and hopefully reaching agreement on the format for the production of ESI, and the 
forms of ESI that are not reasonably accessible and thus not within the scope of discovery, parties can 
avoid expensive and distracting fights later during discovery. 

  

If you have questions regarding the California Electronic Discovery Act, or other issues relating to e-
discovery, please contact: 

Palo Alto 

Maureen O’Neill 
650-320-1811 
maureenoneill@paulhastings.com   
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