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only to last year’s plunging stock market, but also to excessive 
fee claims that have found traction in class action litigation 
and government regulations aimed at holding plan fiduciaries 
accountable to more exacting standards under the employee 
retirement Income security Act of 1974, 29 U.s.C. § 1001 
et seq. (erIsA).

Now is the time for erIsA risk management. Plan fiduciaries 
should engage in a deliberative process that demonstrates their 
attention to the “money” issues involving plan investments  – 
from their selection, costs, and performance, to the credentials, 
terms, conditions, and costs associated with the professionals 
who recommend them. with this in mind, presented below are 
five general questions that all plan fiduciaries should be asking . . . 
and getting answered. they should drill deeper these days, 
which is why the Appendix lists the critical investment issues that 
plan fiduciaries should now be addressing with their advisors. 
erIsA demands careful attention to plan investments, and 
this is needed to protect plan fiduciaries from personal liability 
during these turbulent and unpredictable times.

1. Who is responsible for what?

the duties of plan fiduciaries vary under erIsA depending 
on what function is being served with respect to the 401(k) 
or retirement plan. It is critical to understand, and to delineate, 
responsibilities, in order to understand on whom they fall. 
Plan documents and trust agreements provide many of these 
answers, as do services agreements with particular vendors. 
In a general sense, here are the usual players and their typical 
fiduciary functions:

each sponsor of a 401(k) or other retirement plan should, as 
a threshold matter, identify (i) who is performing services for 
the plan, (ii) what the services are, (iii) whether and to what 
extent the service provider is an erIsA fiduciary, and (iv) any 
contractual or erIsA standards relevant to determining the 
scope of the fiduciary’s duties and potential liabilities.1

For example, many plan sponsors mistakenly believe that the 
third party administrators (tPAs) they retain to administer 
their plans are also fiduciaries and are bound to the same 
duties of prudence and care under erIsA that the plan 
administrator is bound to. Unfortunately, many tPAs take 
the position that they are not fiduciaries at all but are merely 
performing “ministerial” functions within an administrative 
framework approved by the plan administrator. while these 
contractual disclaimers are not legally binding if in fact the 
tPA does have authority or perform functions that cause it to 
be a fiduciary, they nonetheless shift the contractual risk for 
noncompliance from the tPA to the plan sponsor.
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In the world of 401(k) and retirement plans, the litigation 
spotlight has come to focus squarely on those responsible for 
plan investments. the stakes have never been higher, due not 
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In addition, many service agreements limit a plan service 
provider’s liability to fees collected from the plan or plan 
sponsor, or to damages arising only from fraud or willful 
misconduct. Limitations of this type warrant careful attention, 
both for their reasonableness, for opportunities to renegotiate 
them, and for Department of Labor rules relating to their 
permissibility.

2. Do we have the proper procedures in place?

Because erIsA requires that fiduciaries act prudently, a 
threshold issue in litigation is whether the plan’s fiduciaries 
followed prudent procedures before making a fiduciary 
decision. (e.g., what advisors did the fiduciaries retain to assist 
them with the decision, what information did they review, 
what questions did they ask, etc.). Fiduciary breach claims 
under erIsA are often dismissed when the fiduciaries can 
establish that they satisfied procedural prudence. Consider, 
for example, the First Circuit’s recent holding in Bunch v. W.R. 
Grace, namely:

Considering the thorough investigation and decisional 
process that preceded the divestment of the grace 
stock by the fiduciaries in this case, it is difficult, 
indeed impossible, given the standard of review 
which we are bound to follow, to legally challenge 
their actions in this appeal.” 555 F.3d 1, 7 (1st Cir. 
2009).

In a recent erIsA case involving allegedly excessive fees, 
evidence that the employer’s selection process for funds 
included consideration of fees and returns net of fees was 
sufficient to prompt dismissal of the complaint. Taylor v. 
United Technologies Corporation, No. 06-CV-1494, 2009 BL 
42047 (D. Conn. mar. 3, 2009); see also Kanawi v. Bechtel, 
590 F.supp.2d 1213 (N.D. Cal. 2008) (dismissing excessive 
fee case because the plan records showed regular meetings 
with consultant advice about proper investment decisions); 
Dupree v. Prudential Life Insurance Co. of America, 

No. 99-CV-8337 (s.D. Fla. August 10, 2007) (holding that 
plan fiduciaries were prudent in selecting plan sponsor’s 
investment products as plan investment options where there 
was “appropriate due diligence and procedural prudence in 
selecting proposed investments and monitoring the Plan’s 
performance”). on the other hand, erIsA claims of this type 
have survived motions for dismissal when the record raises 
material questions about whether plan fiduciaries established 
and followed proper procedures. See, e.g., Bussian v. RJR 
Nabisco, Inc., 223 F.3d 286, 302–303 (5th Cir. 2000) 
(holding that plan fiduciaries failed to structure, let alone 
conduct, a thorough, impartial investigation of annuity 
providers for a pension plan).

As a general matter, plan sponsors and fiduciaries will 
best position themselves for erIsA investment (and other) 
claims by establishing and following clear procedures by 
which to diligently satisfy their erIsA duties. Critical in 
this respect is implementing and following an investment 
policy that sets forth the plan’s investment goals, the 
plan’s procedures for selecting, monitoring and removing 
investment funds and investment managers, the plan’s 
investment benchmarks and asset allocation and the 
plan’s prohibited investments. the plan’s fiduciaries should 
periodically review and update the investment policy as 
warranted by changes in the plan’s asset size, funding 
requirements (in the case of defined benefit plans) and 
participant demographics. 

often useful, but not required, is an erIsA charter that 
sets forth the key duties of anyone having discretion 
or responsibility with respect to an erIsA plan. when 
thoughtfully constructed, a charter will identify each party’s 
fiduciary duties, and will separate out the powers reserved 
to the employer and others when acting in a non-erIsA 
capacity (e.g., as plan sponsor and settlor). For example, an 
erIsA charter could specify operational protocols such as 
when fiduciaries should meet, what they should consider, 
whom they should monitor, how they should document their 

Fiduciary Common Fiduciary Function 
(subject to terms of plan documents and precedent set by actual plan administration)

Board of Directors Has the threshold duty to prudently appoint the plan administrator and plan trustee (or to 
delegate appointment discretion), and to monitor their performance.

Plan Administrator
(usually senior management)

Has primary authority to manage and control plan operation and administration. the plan 
administrator may delegate its fiduciary responsibilities to others, subject to an ongoing duty to 
monitor any appointed fiduciary for proper performance, and to the initial decision to delegate 
being prudent under erIsA.

Plan trustee Holds, invests, and pays plan assets. often, the trustee is a directed trustee meaning that it 
acts solely pursuant to direction by the plan administrator or another fiduciary.

Plan Investment Committee Acts within delegated authority for general plan investment program and decisions.

Investment manager receives specific investment responsibility from the trustee or plan investment committee, 
usually limited to the specific plan assets for which they are given investment authority.

Investment Advisor Advises the plan administrator and/or the plan investment committee regarding the selection 
of investment options and investment managers.
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decisions, and to whom and when they should report to  
others – so that they may be appropriately monitored. 
Creation of an erIsA charter places a premium, of course, 
on following it, and the plan fiduciaries should be sure that 
any erIsA charter reflects their intended operations and 
ultimately gets followed.

3. What are today’s critical investment  
issues to monitor?

Plan fiduciaries should analyze their plan’s investment exposure 
to the following issues that may create potential threats to 
plan assets under current market conditions. the Appendix 
provides a checklist that plan fiduciaries should work through 
with fund vendors and advisors in order to assure attention 
to the principal liability issues that have arisen from 2008’s 
economic downturn. In all cases, the plan fiduciary who is 
responsible for monitoring plan investments should seek 
confirmation that each of these diligence items is either not 
relevant or is being addressed.

1. section 404(c) Compliance – demonstrable?

2. mortgage-Backed securities – risk exposure?

3. securities Lending – risk exposure?

4. stable Value Funds– risk exposure?

5. money market Funds – “break the buck” risk 
exposure?

6. Fraud – risk exposure?

7. Fund Fees and expenses – reasonable? viable 
savings alternatives?

8. target retirement Date Funds – suitable? 
monitored?

9. Private Funds – valuation issues?

10. Vendor Contracts – understood? reasonable?

11. Fiduciary Insurance – adequate?

4. Are we creating smoking guns?

when plan sponsors and fiduciaries review their past 
decisions, they should be careful to consider how plan 
records deal with investment issues such as “watch lists” for 
underperforming funds. Inattention to these lists may open 
the door for claims, as may inexplicable follow-up actions. 
Care is also warranted for investment assessments that 
fund vendors offer to provide, gratis, when seeking new 
business. these vendors generally benefit from hyperbole 
directed toward weak funds, which means their reports have 
the potential to stir litigation if discovered. Another subtle 
smoking gun can come from well-intended processes that 
plan sponsors or fiduciaries fail to follow. In these and similar 
cases, plan fiduciaries would be wise to have their legal 
counsel monitor all processes and material communications 
with vendors. 

5. Is legal counsel serving in the best capacity?

the Plan Investment Committee’s charter should contain 
protocols designed to ensure that information disclosed to 
and by the committee is shared with others only on a need to 
know basis, and that any advice the committee receives from 
legal counsel is delivered in a manner that takes into account 
that it may not be protected by the attorney-client privilege.2

Concerns for privilege often mean that the employer, as 
plan sponsor, should be the recipient of legal advice. For 
instance, the privilege will protect from discovery legal advice 
provided to the plan sponsor for its decisions involving 
plan creation, amendment, modification, termination, or the 
spinning off of plan assets to a new plan, as well as for 
business decisions unrelated to the plan. See, e.g., In re 
Long Island Lighting Co., 129 F.3d 268, 273 (2d Cir. 1997) 
(holding legal advice provided to plan sponsor in connection 
with plan amendment was not discoverable).

Conclusion

today’s economic crisis and declining asset values are creating 
immense challenges for plan fiduciaries. Fortunately, the legal 
standards for satisfying erIsA’s fiduciary obligations have 
not changed. Plan fiduciaries that implement the defensive 
measures described in this article will be better protected in 
addressing them.

Appendix

Checklist of Investment-related Fiduciary Issues

 1. Section 404(c) Compliance. Fiduciaries of 
401(k) and other defined contribution plans 
that have participant directed investments should 
verify that the plan satisfies the requirements of 
section 404(c) of erIsA, 29 U.s.C. § 1104(c). If 
these requirements are met, the plan’s fiduciaries 
will not be personally liable for the investment 
decisions of plan participants. Instead, plan 
participants will be responsible for their decisions. 
section 404(c) has many requirements and many 
plans that are intended to qualify as section 404(c) 
do not satisfy all the requirements. Note that careful 
compliance with section 404(c) may insulate 
plan fiduciaries from liability for poor investment 
performance – but not if their process involves the 
selection of “bad” investment options.

 2. Mortgage-Backed Securities. some fund 
managers became overexposed in collateralized 
debt obligations (CDos) and other non-agency 
rated mortgage-backed securities that are now 
illiquid and difficult to value. some of these 
funds have fixed income or other investment 
objectives that could be viewed by participants as 
inconsistent with this approach.3
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 3. Securities Lending. many mutual funds, 
collective trusts and investment managers 
of separately managed accounts engage in 
securities lending. securities lending involves the 
short-term loan of securities from a retirement plan 
to short sellers and other borrowers in exchange 
for cash collateral. the cash collateral is then 
invested in “safe” investments such as treasury 
bills and money market funds, with the goal of 
achieving a rate of return that is split among 
the investment fund, the lending agent, and the 
borrower. However, losses can occur from this, 
and the recent market downturn has caused 
these losses to reach billions of dollars. most 
banks and other lending agents only indemnify 
losses relating to counter-party risk, meaning 
that the plan is at risk of loss for the collateral 
reinvestment risk. In addition, the indemnity for 
the counterparty risk ultimately depends on 
the creditworthiness of the indemnitor itself, 
and many of them are experiencing financial 
difficulties themselves as a result of the global 
financial crisis.4

 4. Stable Value Funds. Although these funds are 
often described as “safe” investment choices for 
participants, they typically consist of one or more 
fixed income portfolios that a bank or insurance 
company provides through a “wrapped” 
contract. A stable value fund’s suitability as a 
“safe” investment may, however, be undermined 
by (i) investments in mortgage-backed securities 
and other toxic investments, (ii) securities 
lending by the fund, with the consequent 
risks noted above, and (iii) any financial distress 
that the current economic crisis causes for the 
insurance company or bank that provides the 
wrap contract.5

 5. Money Market Funds. A critical operational 
feature of money market funds involves maintaining 
a share value of one dollar. the current financial 
crisis has caused some share values to risk 
falling below one dollar (so called “breaking the 
buck”), with desperate measures resulting in the 
form of calls on the plan sponsor for added plan 
contributions, and for the money market fund 
manager to impose unexpected moratoriums on 
customer withdrawals (in order to buy time for the 
dollar value to be re-established).

 6. Fraud. the Bernard madoff scandal showed that 
Ponzi schemes and other investment fraud may 
fool financially sophisticated individuals and their 
professional investment advisors. Plan fiduciaries 
should review their plan investments and make 
sure that due diligence has been performed that 
would detect fraud. For example, custody of 

assets and purported investment holdings should 
be independently verified.

 7. Evaluate Fees and Savings Alternatives. within 
the past two years, there has been a proliferation 
of erIsA cases alleging that plan fiduciaries paid 
unreasonably high fees for investment funds that 
they offered for participant-directed investments. 
the seventh Circuit recently made a high-profile 
dismissal of such a case, holding in part that 
“[n]othing in erIsA requires every fiduciary to 
scour the market to find and offer the cheapest 
possible fund” (Hecker v. Deere & Co., 2009 
BL 27940 (7th Cir. 2009)). Nevertheless, plan 
fiduciaries should beware of and regularly review 
the fees and expenses that the plan pays for its 
investments. Cost savings may be reasonably 
possible, e.g., by investing in collective trusts 
or separately managed accounts (“smAs”), 
rather than mutual funds. In an smA, the plan’s 
fiduciaries appoint one or more professional 
investment managers to manage a portfolio of 
investments that has a particular investment 
objective (e.g., midcap value). while traditionally 
used in defined benefit plans, plan fiduciaries of 
defined contribution plans are finding that smAs 
may work in lieu of mutual funds that have a higher 
fee structure.

 smAs are typically feasible for plans that have 
$50 million or more to invest per investment 
manager. But even smaller plans may be able to 
attain similar cost savings through collective trusts 
as such vehicles often have fee structures that are 
cheaper than mutual funds. But fees should be 
one of many factors that plan fiduciaries consider 
when evaluating the suitability of investment 
option. For example, investment funds may 
charge a higher management fee for a fund that 
does not engage in securities lending than for a 
fund that does engage in securities lending. And 
higher fees may be appropriate for a particular 
investment management team or strategy. In short, 
lower fees are not a one-size fits all solution but 
is one of many factors that should be taken into 
consideration.

 8. Target Retirement Date Funds. these funds 
offer an investment portfolio that has a mix of 
equity and fixed income exposures based on a 
target retirement range, which is usually expressed 
as a five-year window (e.g., 2016–2020). their 
asset allocations and associated risk levels are 
designed to change over time, with the objective 
of becoming more conservative as participants 
get older. these funds have become increasingly 
popular in part due to recent Department of 
Labor regulations that designated these funds 
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as “qualified default investment alternatives” 
or QDIAs for purposes of the erIsA § 404(c) 
fiduciary safe harbor for default investments. the 
recent market downturn has lead to criticism 
that these one-size-fits-all funds are not suitable 
for many participants because they do not take 
into account risk tolerance or other investment 
preferences of individual participants. the 
Department of Labor and the securities and 
exchange Commission have scheduled a 
joint hearing on June 18th to review how fund 
managers select their target retirement portfolios 
and disclose them to participants. Plan sponsors 
who offer target retirement date funds should 
confirm that participants are provided with 
complete and accurate disclosure regarding 
the funds’ investment objectives and risks and 
return characteristics. In addition, plan sponsors 
should verify that their target retirement fund 
offerings continue to be appropriate for the 
current population of participants.

 9. Valuation Issues for Private Funds. Pension 
plans often invest in private equity funds and other 
alternative investments that are privately held. the 
Department of Labor’s Boston office recently 
issued a letter to an unidentified plan alleging that 
its fiduciaries violated their fiduciary duties under 
erIsA by relying on unaudited financial statements 
and capital account balance statements prepared 
by the general partner of the private equity fund 
to complete the plan’s schedule of assets and 
liabilities required to be filed with the plan’s Form 
5500. the DoL’s Boston office objected to the 
fiduciaries’ valuing at least one investment at 
cost and faulted the fiduciaries for failing to have 
procedures in place to asset the validity of the 
private equity fund’s valuation contained in its 
valuation statements. specifically, the office said:

“it is incumbent on the [plan fiduciary] to 
establish a process to evaluate the fair 
market value of any hard-to-value assets held 
by the plan,” and “[a] process which merely 
uses the general partner’s established value 
for all funds without any additional analysis 
may not insure that the alternative assets are 
valued at fair market value.”

 the Boston office further advised that fiduciaries 
in such a situation must “have a thorough 
knowledge of the general partner’s valuation 
methodology to assure that it comports with the 
fund’s written valuation provisions and reflects fair 
market value.”

 10. Vendor Contracts. the legal issues relating 
to plan investments and fees hinge ultimately on 

the legal agreements between the plan sponsor, 
the plan itself, and the different vendors. these 
agreements require careful negotiation, as well an 
evaluation of the vendor’s qualifications, quality 
of services offered, and, when plan assets are 
being used compensate the service provider, the 
reasonableness of fees charged in light of the 
services provided.6

 11. Fiduciary Insurance. Plan fiduciaries face 
personal liability for their service, with the risks 
being enhanced during this extreme downturn. 
they should consequently assure proper 
insurance for liability that they may incur as a 
result of alleged failures to satisfy their fiduciary 
obligations. many plan fiduciaries mistakenly 
believe they are protected by the fidelity bond 
that erIsA requires the plan sponsor to 
purchase on behalf of the plan. However, the 
fidelity bond only protects the plan from losses 
incurred as a result a acts of fraud or dishonesty 
(e.g., theft) and does not protect plan fiduciaries 
from personal liability exposure they face as plan 
fiduciaries.

* eric Keller is a partner in the employment Department of Paul 
Hastings. He is based in the firm’s washington, D.C. office.
** J. mark Poerio is a partner in the employment Department of Paul 
Hastings and is co-Chair of the firm’s global executive Compensation 
and employee Benefits group. He is based in the firm’s washington, 
D.C. office.
1 For a detailed discussion of the fiduciary and practical issues 
associated with selecting and contracting with plan service providers, 
see eric Keller, Meeting Your Fiduciary Duties in Vendor Selection and 
Management, HUmAN resoUrCes 2007: ANswers to YoUr 
toP 25 QUestIoNs 215, thompson Publishing (summer 2007).
2 Legal advice that is provided to plan fiduciaries in connection with 
ongoing plan administration may be discoverable by participants 
in litigation, and may not be subject to the attorney-client privilege, 
under the theory that the advice is actually rendered on behalf of plan 
participants and beneficiaries who are the attorney’s actual client. 
See, e.g., Coffman v. Metropolitan Life Insurance Co., 204 F.r.D. 
296 (s.D. w. Va. 2001) (holding as such in connection with denial 
of claim for benefits). on the other hand, legal advice provided to 
plan fiduciaries regarding their own personal liability as fiduciaries 
may be protected by the attorney client privilege and therefore may 
not be discoverable in litigation. See, e.g., United States v. Mett, 178 
F.3d 1058, 1066 (9th Cir. 1999) (stating that “while the fiduciary 
exception does apply to advice on matters of plan administration, 
the attorney-client privilege reasserts itself as to any advice that a 
fiduciary obtains in an effort to protect herself from civil or criminal 
liability”) (emphasis added).
3 see eleanor Laise, When Safe Places No Longer Feel Safe, wall 
street Journal (may 4, 2009).
4 see eleanor Laise, 401(k)s Hit by Withdrawal Freezes, wall street 
Journal (may 5, 2009)
5 see eleanor Laise, When Safe Places No Longer Feel Safe, wall 
street Journal (may 4, 2009).
6 see eleanor Laise, When Safe Places No Longer Feel Safe, wall 
street Journal (may 4, 2009).
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Benefit Claims
standard of review
Fifth Circuit Upholds Pre-MetLife v. Glenn 
standard for evaluating Conflict of Interest

Stone v. Unocal Termination Allowance Plan, No. 08-CV-
20254, 2009 BL 117247 (5th Cir. may 28, 2009)

on Bradford stone’s claim for benefits based on his alleged 
constructive discharge resulting from Chevron Corporation’s 
acquisition of Unocal Corporation, the U.s. Court of Appeals 
for the Fifth Circuit affirmed the grant of summary judgment 
to the Unocal termination Allowance Plan, Unocal employee 
redeployment Plan, and Unocal retirement Plan (collectively, 
Plans) pursuant to the employee retirement Income security 
Act (erIsA), 29 U.s.C. § 1001 et seq. retaining the two-part 
standard of review analysis applicable to a review of a plan 
administrator’s claim for benefits, which had been adopted by 
the Court prior to the supreme Court’s ruling in Metropolitan 
Life Insurance Co. v. Glenn, 128 s. Ct. 2343 (2008), the 
Court determined that the district court properly concluded 
that the administrator’s interpretation of the Plans was legally 
correct and that there was no abuse of discretion.

Factual Background

stone was a senior staff machinery engineer for Unocal. 
In August 2005, Chevron acquired Unocal and offered 
stone a position with the following compensation package: 
(i) the same base pay as at Unocal; (ii) eligibility for an annual 
incentive target bonus of 20% of base pay (an increase 
from Unocal’s 17.5%); (iii) 8% matching contributions to his 
401(k) account (an increase from Unocal’s 6%); and (iv) a 
continuation bonus of 10% of base pay to compensate for 
the loss of a Long term Incentive award (LtI). the 10% 
continuation bonus precisely matched the LtI award of stock 
and options that stone would have received. stone accepted 
the position conditioned on his review of the offer. In october 
2005, stone received a 5% increase in his base pay. 

Pursuant to the Plans, former Unocal employees could qualify 
for change of control benefits if they were constructively 
discharged within two years of a change of control, such as 
Chevron’s acquisition. Article 16.1(e) of the applicable Unocal 
retirement Plan (retirement Plan) defined “constructive 
discharge” as, among other things, an employee’s resignation 
from a successor company within 60 days of the successor 
company’s initiation of a reduction in the employee’s: (i) base 
pay; (ii) annual incentive target award(s) under a cash bonus 
program; (iii) eligibility for or amount of benefits under the 
change of control event provisions; or (iv) benefits available 
as of the day immediately before the change of control, 
except for benefit changes made in the ordinary course of 
business applicable to all similarly situated employees that 
did not result in a material reduction in the aggregate value 
of benefits.

In January 2006, stone submitted a Constructive Discharge 
Application to Chevron’s change of control administrator 
(Administrator) alleging that he was entitled to change of 
control benefits under the retirement Plan because he 
experienced the following “constructive discharge” events: 
(i) Chevron’s offer eliminated his LtI award, causing a reduction 
in benefits as defined in Article 16.1(e)(3); (ii) the continuation 
bonus caused a benefits reduction; and (iii) Chevron’s 
offer ignored his annual lump sum increase (LsI), resulting 
in a reduction in his base pay and target bonus under 
Article 16.1(e)(1) and (2). stone resigned on February 28, 
2006. In February 2006, the Administrator denied his claim. 
In July 2006, the change of control appeals committee 
(Committee) rejected his appeal.

Procedural History

stone sued the Plans in the U.s. District Court for the southern 
District of texas, claiming unlawful denial of Plan benefits 
pursuant to erIsA § 502(a)(1)(B), 29 U.s.C. § 1132(a)(1)(B). 
the district court granted summary judgment to the Plans. 
Stone v. Unocal Termination Allowance Plan, 542 F. supp. 
2d 605 (s.D. tex. 2008). stone appealed.

Abuse of Discretion Review in the Fifth Circuit

since the Plan conferred discretionary authority on the 
Committee to interpret and apply Plan terms, the Fifth Circuit 
would apply the abuse of discretion standard of review that 
had been adopted by the Court. White v. St. Luke’s Episcopal 
Health Sys., No. 08-CV-20198, 2009 BL 30265 (5th Cir. Feb. 
16, 2009). Pursuant to the Fifth Circuit’s two-step process, 
the Court would first assess whether the Administrator and 
the Committee reached a “legally correct” determination. 
Crowell v. Shell Oil, Inc., 541 F.3d 295, 312 (5th Cir. 2008). 
If so, the analysis would end with a finding of no abuse of 
discretion. Id. If the determination was legally incorrect, the 
Court then would analyze whether the determination was an 
abuse of discretion, taking into account whether a conflict of 
interest existed. Id.

stone contended that MetLife v. Glenn required the Court 
to consider a potential conflict of interest in its abuse of 
discretion analysis and that the first of the two steps was 
inconsistent with Glenn. the Fifth Circuit disagreed, opining 
that Glenn affected only the second step, not the first, and 
that, if the determination was legally correct, the Court would 
not be required to consider whether there was an abuse of 
discretion or a conflict of interest.

Stone Did Not Show Lack of Uniform Construction

the Fifth Circuit generally considers three factors when 
assessing whether an administrator’s interpretation of the Plan 
is legally correct: (i) whether the administrator has uniformly 
construed the plan; (ii) whether the interpretation was a fair 
reading of the plan; and (iii) whether unanticipated costs 
resulted from different plan interpretations. Crowell, 541 F.3d 
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at 312. the Court noted that it would not address the third 
prong because stone did not claim such unanticipated costs.

stone asserted that the Committee failed to apply the Plan 
consistently by granting the constructive discharge claims of 
four out of a group of 49 high wage earners on the basis of 
the loss of LtI benefits. the Court concluded that the four 
recipients qualified for benefits because they did not receive 
continuation bonuses that fully offset their LtI bonuses. the 
Court opined that stone was not similarly situated to them, 
but he was similarly situated to the other 45 high wage 
earners whose claims were denied because they received 
continuation bonuses that fully offset their lost LtI bonuses.

stone also alleged that the Administrator acted inconsistently 
in granting benefits to 37 low wage earners who claimed 
constructive discharge because Chevron reduced their 
payments for travel time to offshore worksites. stone argued 
that, instead of deeming them claims for a base pay reduction 
under Article 16.1(e)(1), the Administrator should have 
required the claimants to show a material aggregate reduction 
in benefits under Article 16.1(e)(4). the Court agreed with the 
Administrator that the travel time payments constituted part 
of base pay. moreover, stone’s LtI award was not part of his 
base pay and stone conceded that his base pay increased at 
Chevron. the Court concluded that stone failed to show any 
similarly situated employees whose constructive discharge 
claims were treated differently from his.

Administrator and Committee Gave  
the Plan a Fair Reading

the Fifth Circuit then addressed stone’s argument that the 
Administrator and the Committee failed to give Article 16.1(e) 
a fair reading, noting that this was the most significant factor. 
Crowell, 541 F.3d at 313. First, stone argued that the plain 
meaning of Article 16.1(e)(3) was that the LtI award elimination 
constituted a constructive discharge. the Court agreed with 
the Administrator and the Committee and concluded that 
the provision was clearly restricted to reductions in change 
of control benefits. since stone’s change of control benefits 
were not reduced because of his LtI loss, the Administrator 
and the Committee gave the provision a fair reading.

second, stone challenged the Administrator and the 
Committee’s refusal to take future losses into consideration. 
He claimed that his 2006 continuation bonus could not 
offset future losses, which losses would constitute a material 
reduction in aggregate benefits under Article 16.1(e)(4). 
the Administrator and the Committee determined that he 
had been made whole for 2006, but noted that, if he did not 
receive a 2007 continuation bonus, he could file another 
constructive discharge application. the Court concluded that 
it was reasonable and comported with the plain language to 
deny his claim. 

third, stone contended that the Committee ignored the 
loss of his LsI and should have considered it a reduction in 

base pay under Article 16.1(e)(1). the Court concluded that 
the Administrator and Committee correctly deemed the LsI 
award loss as loss of a benefit under Article 16.1(e)(4), not 
a reduction in base pay. thus, the Fifth Circuit concluded 
that the Administrator and Committee’s interpretation of the 
Plan was legally correct and they could not have abused their 
discretion in rejecting his benefits claim.

No Conflict of Interest

stone contended that the district court erred in concluding 
that no conflict of interest existed. even assuming arguendo 
that a conflict existed, the Court opined that it was “attenuated 
at best.” the Court explained that the Plans were fully funded, 
independent entities, benefits were not paid out of Chevron’s 
assets, and Chevron took several measures to prevent a 
conflict, including: (i) the Administrator and Committee neither 
investigated nor considered the cost of granting or denying an 
application for benefits; (ii) their compensation was not affected 
by the number of appeals granted or denied; (iii) Committee 
members did not report to the Chevron employee responsible 
for constructive discharge claims; (iv) Chevron had access 
to independent counsel to advise it; and (v) Chevron made 
no attempt to influence the administrative process. the Court 
concluded that stone demonstrated no abuse of discretion by 
the Administrator or the Committee.

Conclusion

the Fifth Circuit thus held that the Administrator and 
Committee’s interpretation of the Plan was legally correct and 
that they could not have abused their discretion in rejecting 
stone’s constructive discharge claim. In so ruling, the Court 
upheld its pre-Glenn standard for evaluating a conflict of 
interest which requires that the Court only consider the 
conflict when an administrator’s determination is found by 
the Court to be incorrect. If the administrator’s interpretation 
is found to be legally incorrect, the Court would weigh as a 
factor whether the administrator operated under a conflict of 
interest in determining whether the administrator’s decision 
was an abuse of discretion.

Litigation
Class Actions 
Ninth Circuit Holds retirees Have standing 
even though their Health Benefits were 
Not Vested

Poore v. Simpson Paper Co., No. 05-CV-36060, 2009 BL 
111975 (9th Cir. may 21, 2009)

the U.s. Court of Appeals for the Ninth Circuit withdrew its prior 
opinion holding that early retirees of simpson Paper Company 
and their spouses (plaintiffs) lacked standing to assert 
claims for retiree health benefits under erIsA and the Labor 
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management relations Act (LmrA) because their benefits 
were not vested and therefore subject matter jurisdiction did 
not exist. See Poore v. Simpson Paper Company, 544 F.3d 
1062 (9th Cir. 2008). (For more information on the Court’s 
prior ruling, see Bloomberg Law reports, employee Benefits, 
Vol. 1, No. 20 (oct. 20, 2008).) Upon reconsideration, the 
Court held that plaintiffs had met the standing requirement by 
showing that they had a colorable claim to the benefits under 
erIsA § 502, 29 U.s.C. § 1132, and LmrA, 29 U.s.C.  
§ 185(a). However, the Court affirmed the dismissal of plaintiffs’ 
erIsA breach of fiduciary duty and estoppel claims.

Factual Background

simpson Paper entered into collective bargaining agreements 
(CBAs) with plaintiffs’ union. the CBAs incorporated by 
reference a benefits plan booklet (Plan) providing that 
plaintiffs were entitled to continue their medical coverage 
existing at the time of retirement until they became medicare-
eligible, turned 65, or died, whichever occurred first. the Plan 
specifically reserved simpson’s “right to alter, amend, delete, 
cancel or otherwise change” the welfare plan benefits “at any 
time, subject to negotiation with the Union.” After simpson 
closed the plant at which plaintiffs had worked, simpson 
and the Union terminated the existing CBA and negotiated 
a closure agreement, which provided that employees who 
lost their jobs because of the closure and began receiving 
pension benefits would be eligible for retiree medical coverage 
pursuant to the Plan. the Agreement did not address the 
medical benefits of employees who had previously retired 
(i.e., plaintiffs). subsequently, simpson unilaterally stopped 
providing retirement health benefits to plaintiffs.

Procedural History

Plaintiffs filed suit asserting, among other claims, that 
simpson breached its duties under erIsA and the LmrA 
by terminating their health benefits without having obtained 
the Union’s agreement or having bargained to impasse. the 
district court granted summary judgment to simpson, and in 
its prior decision the Ninth Circuit affirmed the district court’s 
decision. 

Standing under ERISA

In its prior decision the Court found that because simpson 
had ultimate and exclusive authority to amend or terminate 
retiree health benefits, plaintiffs did not have “‘a reasonable 
expectation of returning to covered employment’ or . . . a 
colorable claim’ to vested benefits” and therefore lacked 
standing under the reasoning of Firestone Tire & Rubber Co. 
v. Bruch, 489 U.s. 101, 117 (1989). Upon reconsideration, 
however, the Court concluded that plaintiffs did not have to 
show that their health care benefits were vested in the way 
that pension benefits are vested but merely “had to show 
that had it not been for [simpson’s] breach . . . [they] would 
have been entitled to greater benefits than [they] received.” 
Harzewski v. Guidant Corp., 489 F.3d 799, 806 (7th Cir. 

2007) (cited in LaRue v. DeWolff, Boberg & Associates, 128 
s. Ct. 1020, 1026 n. 6 (2008)). Further, the Court reasoned 
that if Congress had intended to limit the right to sue under 
erIsA § 502 to vested right-holders, it would have said so 
instead of granting it to “participant[s],” a defined term which 
includes both vested and non-vested persons. thus, the 
Court held that plaintiffs had standing to pursue their claim for 
benefits under erIsA § 502.

Breach of Fiduciary Duty and Estoppel Claims

Plaintiffs also contended that simpson Paper breached its 
fiduciary responsibilities under erIsA § 404(a), 29 U.s.C. 
§ 1104(a), by not advising them of the possibility of plan 
termination during their exit interviews. the Court noted, 
however, that the authority on which plaintiffs relied merely 
held that, while affirmative material misrepresentations about 
whether an increase in early retirement benefits was under 
consideration may be actionable, an employer generally need 
not disclose proposed changes before they are adopted. 
See, e.g., Pocchia v. NYNEX Corp., 81 F.3d 275, 278 (2d 
Cir. 1996). Here, the Court found no evidence suggesting 
that simpson was considering changes in retiree benefits at 
the time that representations were made to plaintiffs and that 
the possibility of plan termination had already been disclosed 
in the plan documents. thus, the Court affirmed the dismissal 
of plaintiffs’ breach of fiduciary duty claim. 

similarly, the Court affirmed the dismissal of plaintiffs’ 
erIsA estoppel claim because the required “extraordinary 
circumstances” were not present. See Pisciotta v. Teledyne 
Industries, Inc., 91 F.3d 1326, 1331 (9th Cir. 1996) (per 
curiam).

LMRA Claim

In its prior decision the Court held that because plaintiffs had 
no vested right to health benefits, their claim that simpson 
Paper breached the CBA by unilaterally terminating their 
health benefits also failed. Upon reconsideration, the Court 
found that plaintiffs stated at least a colorable claim that they 
had a right to benefits which survived the expiration of the 
CBAs. Although the claim may fail on the merits, the Court 
concluded that it was non-frivolous and therefore sufficient 
to establish subject-matter jurisdiction under the LmrA. See, 
e.g., Oneida Indian Nation v. County of Oneida, 414 U.s. 
661, 666 (1974).

Plaintiffs asserted that they were entitled to summary judgment 
because they had non-forfeitable rights to the benefits, while 
simpson Paper claimed that it could terminate the benefits at 
any time. the Court determined that neither party was correct 
because the Plan stated that it may be modified “subject to 
negotiation with the Union.” Plaintiffs argued, as an alternative 
theory, that it was entitled to judgment because simpson 
did not negotiate with the Union, but the Court found that 
the contractual term was ambiguous in that it could mean 
negotiation to impasse or something less. Because resolving 
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the ambiguity required consideration of disputed facts, the 
Court held that the grant of summary judgment to either party 
was inappropriate.

Conclusion

Upon reconsideration, the Ninth Circuit reversed its prior grant 
of summary judgment in simpson’s favor on plaintiffs’ claims 
under erIsA § 502 and the LmrA and held that plaintiffs 
had met the standing requirement by showing that they had a 
colorable claim to the benefits under erIsA § 502. the Court 
affirmed the grant of summary judgment in simpson’s favor 
on plaintiffs’ claims for breach of fiduciary duty and estoppel 
under erIsA.

Discovery
District Court orders Discovery regarding 
Claims Procedures, medical reviewers, 
and Conflict of Interest

Kruk v. Metropolitan Life Insurance Co., No. 07-CV-1533, 
2009 BL 112444 (D. Conn. may 26, 2009)

In rita Kruk’s second lawsuit challenging metropolitan Life 
Insurance Company’s denial of her long term disability (LtD) 
benefits claim pursuant to the employee retirement Income 
security Act (erIsA), 29 U.s.C. § 1001 et seq., the U.s. 
District Court for the District of Connecticut ordered 
metLife and Pechiney Plastic Packaging, Inc., a division of 
Pechiney (collectively, defendants), to produce: (i) claims 
procedure manuals; (ii) information about medical reviewers; 
and (iii) medical and claims personnel for depositions. the 
Court thus partially granted Kruk’s motion to compel discovery 
compliance because the discovery Kruk sought was relevant to 
explore a possible conflict of interest and procedural irregularity 
in her claim determination process.

Factual Background and Procedural History

Kruk was formerly employed by Pechiney, which administered 
and funded an employee benefits plan (Plan) that provided, 
among other things, LtD benefits. metLife, the Plan’s claims 
administrator, had discretion to resolve benefit eligibility issues 
and review appeals of claims determinations. 

In 2001, metLife denied Kruk’s application for LtD benefits 
and her appeal. In 2002, Kruk sued Pechiney and metLife in 
the U.s. District Court for the District of Connecticut. In 2004, 
after a bench trial, the Court held that metLife’s denial was 
arbitrary and capricious and remanded for metLife to obtain 
additional medical information and re-review the denial. Kruk v. 
Pechiney Plastics Packaging, Inc., No. 02-CV-121 (D. Conn. 
Dec. 27, 2004) (reprinted as ex. A to Kruk’s memorandum of 
Law in support of motion to Compel Discovery Compliance, 
filed sept. 2, 2008). on remand, metLife partially approved 
Kruk’s claim, finding that she had a psychological disability, 

but upheld its prior determination that Kruk did not establish 
a physical disability. As a result, Kruk was limited to two years 
of LtD benefits under the Plan. 

In 2007, Kruk sued metLife and Pechiney again, claiming 
that metLife’s determination on remand was tainted by a 
procedural irregularity and a possible conflict of interest. 
specifically, Kruk argued that: (i) because her monthly benefit 
exceeded $5,000, metLife had placed her claim under “high 
review status;” (ii) Pechiney’s roles as payor of benefits and 
Plan administrator created a conflict of interest; and (iii) the 
information she sought should have been included in the 
administrative record but was not because defendants 
“gerrymandered” the record to exclude information that she 
had specifically requested.

Claims Manuals

As to Kruk’s request for defendants’ “claims handling 
guidelines,” the Court applied the plain language of the 
Department of Labor regulation defining what documents, 
records, or other information were “relevant” to a claim and 
opined that claims manuals were relevant. Agreeing with 
Glista v. UNUM Life Insurance Co. of America, 378 F.3d 113 
(1st Cir. 2004), and Cannon v. UNUM Life Insurance Co. 
of America, 219 F.r.D. 211 (D. me. 2004), the Court held 
that, pursuant to the regulation, defendants were required to 
produce any “statement of policy or guidance with respect 
to the [P]lan [and] concerning the denied treatment option or 
benefit for the claimant’s diagnosis, without regard to whether 
such advice or statement was relied upon in making the 
benefit determination.” 29 C.F.r. § 2560.503-1(m)(8)(iv).

Medical Reviewers

By interrogatory, Kruk sought the identity of “every medical 
and/or health care professional that metLife had review [her] 
LtD Application,” a statement explaining why such person’s 
review was warranted, the person’s employment status and 
qualifications, and how frequently such person opined on 
LtD benefit applications for metLife. the Court ordered 
defendants to respond to this interrogatory “[b]ecause 
the responses . . . could be directly relevant to questions 
of conflict of interest and the following of established 
procedures.”

Depositions of Medical and Claims Personnel

Kruk also sought to depose three health care professionals 
who reviewed her file for metLife and the Pechiney employee 
most knowledgeable about her claim denial. the Court agreed 
with metLife’s assertion that the applicable regulation did not 
authorize depositions, but concluded that Kruk had raised a 
“colorable allegation” that a conflict of interest or procedural 
irregularity had tainted the benefits determination. the Court 
thus had “good cause” to look outside the administrative 
record and ordered limited depositions of: (i) Pechiney’s 
representative concerning only whether the representative’s 
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determination (a) was influenced by a conflict of interest and/
or (b) deviated from standard LtD benefit claims procedures; 
and (ii) the three health care professionals concerning only 
whether (a) this case deviated from standard LtD benefit 
claims procedures and (b) each professional had a relationship 
with either defendant that would raise questions about 
their medical evaluations. the Court specifically barred the 
depositions from delving into the medical merits underlying 
their determinations.

Pechiney Personnel With Knowledge

Although Kruk requested the identity of persons who assisted 
in preparing discovery responses, she explained that she 
actually sought the identity of Pechiney employees with 
knowledge of why “special handling requirements” were 
used for her claim. the Court agreed that the identity of those 
with knowledge of her claim was relevant and discoverable, 
but denied her request because Pechiney represented that 
the administrative record already identified the employees 
involved in processing her claim.

Conclusion

Having concluded that Kruk presented good cause for the 
Court to permit discovery beyond the administrative record 
in light of a conflict of interest, the Court granted plaintiff’s 
request for discovery and ordered that defendants produce 
claims manuals, information regarding medical reviewers, and 
medical and claims personnel for depositions.

Preemption
eighth Circuit Affirms that erIsA Preempts 
state Pension Interference Claim

McLain v. Andersen Corporation, No. 08-CV-2473, 2009 BL 
118851 (8th Cir. June 3, 2009)

the U.s. Court of Appeals for the eighth Circuit affirmed 
the district court’s denial of Kerry mcLain’s motion to 
remand and its grant of summary judgment to Andersen 
Corporation and Anderson Distribution, Inc. (collectively, 
Andersen), holding that the district court properly denied 
Kerry mcLain’s motion to remand because his state law 
pension benefit interference claim was preempted by 
the employee retirement Income security Act (erIsA), 
29 U.s.C. § 1001 et seq.

Factual Background

From 1999 to August 2006, mcLain worked for Andersen as 
a truck driver. Until march 2006, mcLain was mainly assigned 
to drive trucks to Home Depot stores and unload Andersen’s 
products onto flat loading docks. In early 2006, Andersen 
began requiring mcLain to make some deliveries to job sites, 
where unloading surfaces were often uneven. 

mcLain experienced knee pain, and starting may 5, 2006, 
mcLain was medically restricted from working. Upon his 
return to work on may 22, mcLain asked his supervisor 
not to assign him to job site deliveries, to no avail. mcLain 
experienced more knee pain. on may 25, mcLain provided 
Andersen with a doctor’s note indicating that he would be 
unable to work until July 10. mcLain returned to work on that 
date without restrictions and his supervisor again assigned 
him to job site deliveries. on August 10, mcLain received 
a confusing doctor’s report permanently restricting him 
from making job site deliveries but also stating that he was 
permanently disabled from any work. on August 15, the 
plant manager told mcLain not to come to work until his work 
restrictions were clarified. After his doctor sent additional 
information, Andersen concluded that mcLain was unable to 
perform the essential functions of his job and that it lacked 
openings for positions that met his medical restrictions. 
Andersen terminated mcLain in April 2007. mcLain was a 
participant in Andersen’s pension plan (Plan).

Procedural History

In october 2006, mcLain sued Andersen in state court 
asserting several violations of the minnesota Human rights 
Act (mHrA), minn. stat. §§ 363A.01 - 363A.41 including 
interference with his pension. Andersen removed the case to 
the U.s. District Court for the District of minnesota on the 
grounds that erIsA completely preempted his pension-
related claim and conferred federal question jurisdiction. In may 
2007, mcLain filed an amended complaint in the district court 
omitting his pension-related claim, then moved to remand. 
the district court denied the motion to remand, exercised 
supplemental jurisdiction over mcLain’s state claims, and 
granted summary judgment to Andersen. McLain v. Andersen 
Corporation, No. 06-CV-4389, 2008 BL 117079 (D. minn. 
June 2, 2008). mcLain appealed.

ERISA Completely Preempts McLain’s Pension  
Interference Claim

mcLain contended that the district court lacked subject matter 
jurisdiction because he asserted state law claims only and his 
lawsuit was not removable because it did not pose a federal 
question.. Andersen countered that the district court correctly 
concluded that mcLain’s state pension-related claim in his 
original complaint was completely preempted by erIsA and 
thus created a federal question.

erIsA § 510, 29 U.s.C. § 1140, prohibits discrimination 
against erIsA plan participants to interfere with obtaining 
erIsA plan benefits. mcLain’s original complaint alleged, 
among other things, that Andersen discriminated against 
him on the basis of age by interfering with his opportunity to 
acquire pension credits or benefits in violation of minn. stat. 
§ 363A.08, subd. 7. In Ingersoll-Rand Co. v. McClendon, 
498 U.s. 133, 144 (1990), the supreme Court held that 
erIsA completely preempted a state common law claim 
that an employee was unlawfully terminated to preclude 
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his obtaining benefits under an erIsA plan. the supreme 
Court held that the state claim “fell squarely within 
the ambit of erIsA § 510,” and that erIsA § 502(a),  
29 U.s.C. § 1132(a), provided the exclusive remedy. 
Ingersoll-Rand, 498 U.s. at 142, 144. similarly, because 
the state statute purported to provide a remedy for the 
violation of a right that erIsA § 510 guaranteed and that 
erIsA § 502(a) exclusively enforced, mcLain’s state law 
claim was “necessarily federal in character” and removal 
was appropriate. see Metropolitan Life Insurance Co. v. 
Taylor, 481 U.s. 58, 67 (1987).

the Court rejected mcLain’s argument that his amended 
complaint did not contain a federal question because 
jurisdiction was determined at the time of removal, when 
mcLain’s complaint contained the erIsA pension-related 
claim. Additionally, federal courts have discretion to exercise 
supplemental jurisdiction over state law claims pursuant to 
28 U.s.C. § 1367. the Court was not persuaded by mcLain’s 
argument, among others, that his pension losses were 
incidental to other alleged unlawful discrimination. mcLain 
explicitly alleged that Andersen discriminated against him on 
the basis of his age to interfere with his pension benefits.

Conclusion

the Court’s decision, in which it held that the plaintiff’s state-
law claim for benefits based on age discrimination was 
essentially federal in character, provides a good illustration 
of how defendants can remove the case to federal court on 
erIsA preemption grounds.

Selected Cases
Benefit Claims

Long Term Disability Benefits

Taylor v. Union Security Insurance Co., No. 08-CV-3692, 
2009 BL 115182 (3d Cir. may 28, 2009): In an unpublished 
opinion, the third Circuit affirmed the district court’s grant 
of summary judgment to Fortis Benefits Insurance Company 
on C. richter taylor’s claim for long term disability (LtD) 
benefits under his former employer’s plan (Plan). taylor was 
a partner in the law firm of titus & mcConomy (t&m), which 
asked him to leave in 1995. He subsequently worked for 
two other law firms before he was diagnosed with bipolar 
disorder and frontal lobe dementia in 2002. In 2003, taylor 
filed a claim for LtD benefits with the t&m Plan, claiming 
that he had been disabled prior to leaving t&m. Fortis, 
the Plan’s insurer and administrator, denied his claim. the 
district court upheld Fortis’s decision, and taylor appealed. 
see Taylor v. Fortis Benefits Ins. Co., No. 07-CV-528, 
2008 BL 168917 (w.D. Pa. Aug. 6, 2008). the third 
Circuit held that Fortis’s determination that taylor did not 
qualify as disabled under the Plan because he failed to 
satisfy either the Plan’s occupation or earning tests was 

not arbitrary and capricious. the Court found that taylor did 
not satisfy the Plan’s occupation test because there was 
insufficient evidence that, by the time taylor left t&m, his 
condition prevented him from performing any of the material 
duties of his occupation as a lawyer. In this connection, the 
Court noted that: (i) taylor was employed as a lawyer for 
several years after 1995; (ii) taylor stated on his claim form 
that he became disabled in 2001, not 1995; and (iii) his 
own physician acknowledged that, given the retrospective 
nature of taylor’s claim, it was difficult to determine exactly 
when taylor became disabled under the terms of the Plan. 
the Court also agreed that taylor failed to meet the Plan’s 
earnings test because there was insufficient evidence that, 
in 1995, his condition prevented him from making 80% of 
his earlier monthly pay. Further, the Court determined that, 
in deciding whether taylor had adequately supported his 
disability claim, Fortis appropriately considered the lack of 
any medical records during the ninety day “qualifying period” 
following the claimed disability onset date.

Boggio v. Hartford Life & Accident Insurance Company, 
No. 07-CV-4067, 2009 BL 114683 (D. Kan. may 28, 
2009): Highlighting the parties’ failure to address two 
different disability standards in their summary judgment 
papers, the District of Kansas granted Hartford Life & 
Accident Insurance Company’s motion to alter and amend 
the Court’s intentionally ambiguous judgment and clarified 
that thomas Boggio’s long term disability (LtD) benefits 
were reinstated only for the period when he had to show he 
was disabled from performing his “own occupation.” Boggio 
was a participant in his employer’s group disability plan 
(Plan). Hartford, the Plan’s insurer and claims administrator, 
approved LtD benefits for Boggio then terminated them. 
the Court granted partial summary judgment to Boggio, 
ordering Hartford “to reinstate retroactively from January 1, 
2006, all benefits payable to the plaintiff and rights under 
the [Plan].” Boggio v. Hartford Life & Accident Insurance 
Company, No. 07-CV-4067, 2009 BL 62440 (D. Kan.  
mar. 25, 2009). Hartford asked the Court to amend the 
judgment to specify that benefits were reinstated only for the 
“own occupation” period, and to remand for a determination 
of whether Boggio satisfied the standard imposed by 
the Plan after that period: whether he was disabled from 
performing “any occupation.” In granting Hartford’s motion, 
the Court explained that the ambiguity in the judgment was 
“not an oversight,” and that it was intentionally ambiguous 
because the parties had failed to address the different 
disability periods in their summary judgment papers and the 
pretrial order did not limit reinstatement of benefits to the 
“own occupation period.” the Court noted that Hartford had 
not yet made a determination whether Boggio was entitled 
to LtD benefits under the “any occupation” standard.

Barteau v. Prudential Insurance Company of America, No. 
08-CV-2733, 2009 BL 113337 (C.D. Cal. may 26, 2009): In 
a case involving Prudential Insurance Company of America’s 
termination of Carl Barteau’s long term disability (LtD) benefits 
after almost four years, the Central District of California held 
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that Prudential wrongfully terminated his benefits and ordered 
their reinstatement. As a DeVry Institute of technology 
professor, Barteau was a participant in the Long term Disability 
Coverage for All employees Located in United states of 
DeVry, Inc. (Plan), which Prudential insured and administered. 
Barteau became disabled in January 2003. In August 2003, 
Prudential approved Barteau’s LtD benefits claim, and, in 
June 2005, Prudential approved continued LtD benefits. In 
october 2006, however, Prudential terminated Barteau’s 
benefits and found him able to work. After conducting a bench 
trial, the Court applied de novo review and concluded that 
Prudential’s termination of benefits was not supported by the 
weight of the evidence and was wrongful. the Court opined 
that Prudential had sufficient and compelling evidence that 
Barteau continued to be disabled under the Plan and lacked 
“any evidence of improvement” in his several conditions. 
the Court also found it appropriate to consider evidence 
“outside the record” indicating possible bias of Prudential’s 
reviewing physician. the Court was also troubled by the fact 
that Prudential ignored the social security Administration’s 
finding of disability since Prudential had hired an advocate to 
assist Barteau in obtaining social security disability benefits. 
the Court gave the most weight to Barteau’s four treating 
physicians and concluded that Prudential’s medical record 
reviews did not overcome Barteau’s compelling evidence of 
continued disability.

Procedural Violations

Clontz v. Life Insurance Company of North America, No. 08-
CV-1947, 2009 BL 114171 (N.D. tex. may 28, 2009): the 
Northern District of texas denied Life Insurance Company of 
North America’s (LINA) motion to dismiss randle Clontz’s 
claims for: (i) benefits allegedly due him under a long term 
disability policy (Policy) issued to his employer, sws group, 
Inc., by LINA; and (ii) failure to provide a “full and fair review” 
of his claim under erIsA § 503, 29 U.s.C. § 1133. the 
Court summarily rejected LINA’s argument that Clontz’s 
benefits claim was a state law claim for breach of contract 
that was preempted by erIsA, finding that the complaint 
specifically stated that Clontz sought recovery under erIsA 
§ 502(a)(1)(B), 29 U.s.C. § 1132(a)(1)(B). LICNA also 
contended that Clontz’s “full and fair review” claim was 
deficient because while erIsA § 503 sets forth procedures 
that the Plan administrator or fiduciary must follow, it does not 
create a private right of action for plan participants. the Court 
noted that the Fifth Circuit recently ruled that substantive 
damages for violation of section 503 are permitted “when 
the violations are continuous and amount to substantive 
harm” and that “[r]emand to the plan administrator for full 
and fair review is usually the appropriate remedy when the 
administrator fails to substantially comply with the procedural 
requirements of erIsA.” Lafleur v. Louisiana Health Service 
& Indemnity Company, No. 08-CV-30091, 2009 BL 60265 
(5th Cir. mar. 23, 2009). Clontz alleged that LINA failed to 
comply with various statutory provisions and regulations 
governing the procedure of the review process and sought 

to have the benefits conferred on him or to have the claim 
remanded for review. the Court found that Clontz’s factual 
allegations and the remedy he sought were sufficient to state 
a claim under erIsA § 503.

Short Term Disability Benefits

McKinnis v. Hartford Life and Accident Insurance Company, 
No. 02-CV-3512, 2009 BL 111235 (e.D. Pa. may 22, 
2009): the eastern District of Pennsylvania granted Hartford 
Life and Accident Insurance Company’s motion for summary 
judgment dismissing michael mcKinnis’s claim for short term 
disability benefits under his employer’s plan (Plan). mcKinnis’s 
employment ended on April 20, 2001. His physician 
subsequently diagnosed mcKinnis with depression, alcohol 
abuse and hypertension but would not certify that he was 
disabled before may 18, 2001, the date of mcKinnis’s first 
visit to the physician. Hartford determined that mcKinnis was 
not disabled as of his last day of work, and accordingly denied 
his claim for benefits. In court, mcKinnis contended that due to 
the nature of his disability, he must have been disabled on his 
last day of work and that the Court should take judicial notice 
of the fact that hypertension and alcohol abuse damage an 
individual over the course of many months or perhaps years. 
the Court, however, declined to take judicial notice of the 
effect of his illnesses on mcKinnis prior to the time that he was 
under a physician’s care for the illnesses, especially when: 
(i) mcKinnis’s doctor would not certify that he was disabled prior 
to his first visit to the physician’s office after his employment 
ended; and (ii) mcKinnis’s attorney seemed to concede in a 
letter to Hartford that mcKinnis’s claim for disability began 
after his employment ended. thus, the Court concluded that 
Hartford conducted an appropriate investigation of mcKinnis’s 
claim and the administrative record was more than adequate 
to support Hartford’s denial of the claim. 

Litigation
Class Actions

NOTE: For additional information on filed and pending erIsA 
class action lawsuits, please see the erIsA Class Action 
tracker at the end of this report. For a more comprehensive 
list of erIsA class actions, please see Bloomberg Law 
Digest, Labor & employment, employee Benefits, Bloomberg 
LawNotes, Quick reference to recent erIsA Class Action 
Lawsuits.

Ruppert v. Alliant Energy Cash Balance Pension Plan, No. 
08-CV-127, 2009 BL 118407 (w.D. wis. June 2, 2009): 
In this class action where plaintiffs alleged that the Alliant 
energy Cash Balance Pension Plan (Plan) violated erIsA by 
paying plaintiffs a lump sum amount that was less than the 
actuarial equivalent of the benefit plaintiffs were entitled to 
at normal retirement age, the western District of wisconsin 
made the following rulings regarding the disputed language 
of a proposed notice to class members:
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• Plaintiffs’ proposed question and answer format 
was understandable and more likely to engage 
the reader than the Plan’s proposed heading and 
outline format.

• there was nothing wrong with plaintiffs’ proposed 
statement that the Court was “authorizing” notice.

• Plaintiffs’ proposed phrase that the Plan “underpaid 
you and other class members by paying you the 
then-current balance of your notional Plan account 
rather than the actuarial equivalent of the benefit 
to which you were entitled” would be replaced 
with: “paid you and other class members the then-
current balance of your notional Plan account, 
which the named plaintiffs say is less than the 
actuarial equivalent of the benefit to which you 
were entitled.”

• the Plan’s request that the Notice account for the 
possibility that class rulings may be “revisited” 
was unnecessary.

• Plaintiffs’ proposed description of subclass 
membership and language stating that the Court 
has not decided “whether Plaintiffs or the Plan are 
correct as to either their claims or defenses” were 
not redundant as both points bore emphasis.

• Additional language regarding the Plan’s position 
should be added to balance plaintiffs’ detailed 
description of their position.

• the Plan’s proposed language that neither the 
Court nor the Plan endorsed the information on 
the class counsel’s website was not necessary 
because the notice already stated that “[t]he Court 
does not indicate its agreement with the content 
of [the] website by informing subclass members 
of its existence.”

• rather than instructing notice recipients not to 
call the clerk of court with questions regarding 
the notice, as plaintiffs proposed, the simpler 
language “ALL INQUIrIes CoNCerNINg tHIs 
NotICe sHoULD Be DIreCteD to CLAss 
CoUNseL, Not to tHe CoUrt” would be 
used.

For more information on the Court’s prior ruling certifying the 
class, see Bloomberg Law reports, employee Benefits,  
Vol. 2, No. 5 (mar. 9, 2009).

Temme v. Bemis Company, Inc., No. 08-CV-090, 2009 BL 
114959 (e.D. wis. may 28, 2009): the eastern District of 
wisconsin granted thomas and shirley temme’s motion 
for class certification pursuant to Federal rule of Civil 
Procedure 23(b)(1) and 23(b)(2) on the temmes’ claims 

that Bemis Company, Inc. breached a 1985 plant closing 
agreement (Agreement) by reducing retiree health benefits 
in violation of erIsA and the Labor management relations 
Act, 29 U.s.C. § 141 et seq. Plaintiffs sought to represent 
a class of individuals who, as of December 31, 2004, were 
receiving health benefits from Bemis under the Agreement. 
Bemis’ main argument was that the Agreement did not apply 
to pre-Agreement retirees. the Court rejected this contention, 
concluding that the Agreement was intended to incorporate 
previously guaranteed retiree health benefits and that Bemis 
made no distinction between pre- and post-Agreement 
retirees in furnishing health benefits. the Court held that the 
four rule 23(a) requirements were satisfied: (i) numerosity; 
(ii) commonality; (iii) typicality; and (iv) adequacy. the Court 
further concluded that certification pursuant to rule 23(b)(1) 
was warranted because, if putative class members sued 
individually, different outcomes could result and generate 
conflicting coverage obligations. the Court also certified the 
class pursuant to rule 23(b)(2) because Bemis acted on 
grounds generally applicable to the class and plaintiffs sought 
injunctive relief from the reductions in benefits and resumption 
of prior coverage. Although plaintiffs also sought monetary 
damages for personal expenses and mental distress, the 
Court concluded that they were “incidental” enough that they 
did not preclude certification under rule 23(b)(2).

Brown v. Medtronic, Inc., No. 08-CV-4904, 2009 BL 112700 
(D. minn. may 26, 2009): the District of minnesota granted 
medtronic, Inc.’s motion to dismiss this putative class action 
because the only named plaintiff lacked standing to pursue his 
claim that medtronic breached fiduciary duties owed to him 
and other similarly situated individuals by, among other things, 
causing their company-sponsored retirement plans (Plans) 
to lose value by investing in medtronic stock. Plaintiff alleged 
that medtronic stock was an imprudent investment during the 
class period because the market and Plan participants were 
unaware that a company product would soon be removed 
from the market and that medtronic was illegally marketing 
another product. thus, the value of medtronic stock was 
allegedly artificially inflated during this period. the Court 
found that plaintiff sold all of the stock he acquired prior to 
the class period during the period of alleged artificial inflation. 
Although Plaintiff acquired additional medtronic shares 
during the period of inflation, he also sold these shares at 
allegedly inflated prices. moreover, the Court concluded that 
any loss that plaintiff may have incurred as a result of the 
later acquisition of shares was more than made up for by the 
artificially high return on the shares he purchased prior to  
the class period. Further, the Court rejected plaintiff’s 
argument that he suffered injury-in-fact because he lost 
the opportunity for even greater returns on his investments. 
rather, the Court held that the “appropriate measure of 
damages for manipulating the price of securities is the 
difference between what was paid for the stock, and what 
would have been paid had the market price not been 
manipulated.” Martin v. Feilen, 965 F.2d 660, 671 (8th Cir. 
1992). Under this measure of damages, the Court ruled that 
plaintiff suffered no injury and thus lacked standing. 
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Traylor v. Avnet, Inc., No. 08-CV-0918, 2009 BL 112748 
(D. Ariz. may 22, 2009): the District of Arizona granted in 
part and denied in part plaintiffs’ motion for class certification. 
Plaintiffs alleged that Avnet, Inc. and Avnet Pension Plan 
(collectively, Avnet) violated erIsA by improperly calculating 
their entitlement to and payment of lump sum benefit 
distributions. the Court granted Avnet’s motion to exclude 
from the class individuals who elected to receive annuities 
rather than the lump sum payments that the named plaintiffs 
received because, although both the named plaintiffs and the 
annuitants were alleged to have been injured by Avnet’s failure 
to properly calculate the lump sum payment, their injuries and 
respective remedies were significantly different. thus, the 
Court concluded that the named plaintiffs lacked standing to 
pursue claims on the annuitants’ behalf. regarding certification 
of the remaining class, the Court found that the proposed 
class met the numerosity, typicality and other requirements 
of rule 23(a), but that certification under rule 23(b)(1)(A) 
or (b)(2) was not appropriate because the class members’ 
primary goal was monetary relief in the form of payment of the 
balance of their lump sum benefit and individual calculations 
would be required to determine the amount of damages for 
each class member. However, the Court concluded that 
the certification of the proposed class was appropriate under  
rule 23(b)(3) because: (i) the issues of law and fact common 
to class members predominated over any issues affecting only 
individual members; (ii) a class action was superior to other 
methods for fairly and efficiently adjudicating this controversy; 
and (iii) there were no issues specific to class members other 
than calculation of individual members’ damages in the event 
they prevailed on the merits of their claim.

Criminal Liability

USA v. Hosking, No. 08-Cr-0001, 2009 BL 118222 (7th 
Cir. June 3, 2009): the seventh Circuit affirmed the district 
court’s order that a defendant convicted of embezzling from 
her employer be required to make an immediate lump-sum 
payment of $100,000 from her Individual retirement Account 
(IrA) to her employer pursuant to the mandatory Victims 
restitution Act (mVrA), 18 U.s.C. § 3663A, which requires 
a defendant convicted of certain crimes to make restitution 
to victims. Defendant argued that her IrA, as a qualified trust 
under Internal revenue Code, 26 U.s.C. § 401(a)(13)(A), 
“may not be assigned or alienated,” and therefore it was not 
proper to include it in the restitution order. the Court, however, 
noted that under 18 U.s.C. § 3613(a) “[n]otwithstanding any 
other Federal law . . ., a judgment imposing a fine may be 
enforced against all property or rights to property of the person 
fined.” Although the seventh Circuit had never considered 
whether section 3613(a) supersedes the anti-alienation 
provision governing an IrA, it found that several other circuits 
had concluded that a court may treat a defendant’s retirement 
plan as a source of funds to pay restitution, notwithstanding 
the anti-alienation provision of erIsA § 206(d), 29 U.s.C. 
§ 1056(d). see e.g., United States v. Novak, 476 F.3d 1041, 
1053 (9th Cir. 2007). moreover, because section 3613(c) 

treats a restitution order under the mVrA the same as a tax 
liability, and the Internal revenue service can levy on a tax 
debtor’s IrA or pension plan to satisfy tax liability as long as 
the debtor has a right to withdraw money from or liquidate 
the account, the Court concluded that the district court was 
within its discretion in ordering defendant to pay restitution 
from her IrA.

Preemption

Thompson v. TransAm Trucking Inc., No. 08-CV-927, 2009 
BL 117689 (s.D. ohio June 1, 2009): In partially granting 
and partially denying defendants’ motion to dismiss, the 
southern District of ohio held that: (i) erIsA did not preempt 
Cynthia thompson’s claims for promissory estoppel, negligent 
misrepresentation, and professional negligence against 
Dr. robert steensen and Columbus orthopaedic group, Inc. 
(collectively, physician defendants); and that (ii) thompson 
stated a claim for promissory estoppel and negligent 
misrepresentation but not for professional negligence. 
thompson was a participant in an employee benefit plan (Plan) 
sponsored by transAm trucking, Inc.. thompson alleged 
that the physician defendants represented to thompson 
that her medical care would be covered as an “in-network” 
expense or, alternatively, that they failed to inform her that it 
would not be covered as an “in-network” expense. the claims 
administrator paid steensen’s services at the in-network rate 
and the hospital’s bills at the out-of-network rate. the Court 
rejected the physician defendants’ argument that thompson’s 
claims were preempted under erIsA because they sought 
to recover Plan benefits and the remedy was mainly Plan-
related. the Court held that thompson’s claims against the 
physician defendants were not preempted because the 
claims had no potential to affect the structure, administration, 
or type of benefits that the Plan furnished and they did not 
seek to enforce or modify the Plan’s terms and the state laws 
of promissory estoppel, negligent misrepresentation, and 
professional negligence were of general application involving 
traditional areas of state regulation. while the Court further 
held that thompson stated plausible claims for promissory 
estoppel and negligent misrepresentation, it dismissed her 
professional negligence claim because the alleged conduct 
involved no medical judgment and pertained solely to the 
extent of her coverage under the Plan.

Remedies

Board of Trustees for Hampton Roads Shipping Association v. 
Stokley, No. 08-CV-253, 2009 BL 114955 (e.D. Va. may 27, 
2009): the eastern District of Virginia denied Barry stokley’s 
motion to dismiss claims asserted against him by the Board 
of trustees for the Hampton roads shipping Association - 
International Longshoremen’s Association (Board) for unjust 
enrichment and restitution under erIsA § 502(a)(3), 29 U.s.C. 
§ 1132(a)(3). the Board sought to recover overpayments 
made to stokley under two plans (Plans). Because the Plans 
specifically provided for reimbursement of erroneously paid 
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benefits, the Court found that the Board was entitled to 
seek recovery under erIsA based on a common law unjust 
enrichment theory. See Provident Life & Accident Ins. Co. v. 
Cohen, 423 F.3d 413, 426 (4th Cir. 2005). Further, the Court 
rejected stokley’s argument that the Board’s claim for equitable 
relief under erIsA § 502(a)(3) should be dismissed because 
the Board sought legal relief. the Court noted that the terms 
of the Plan stated that the fiduciary would be entitled to a 
particular share of proceeds should the participant erroneously 
receive payments. Applying Sereboff v. Mid Atlantic Medical 
Services, Inc., 547 U.s. 356 (2006), the Court concluded 
that this provision made stokley a trustee of the particular 
funds under a contract to convey the funds before they were 
acquired and that the basis of the Board’s claim was therefore 
equitable. Further, the Court assumed for purposes of the 
motion that stokley had commingled the alleged overpayments 
with his personal funds, but nevertheless relied on dicta in 
Sereboff that “no tracing requirement . . . applies to equitable 
liens by agreement or assignment.” Id. at 364. thus, the Court 
held that the overpayments constituted specifically identifiable 
funds that were distinct from stokley’s assets because: (i) the 
overpayments constituted a specific fund; and (ii) the “strict 
tracing rules” of traditional restitution did not apply in the case 
of restitution pursuant to an agreement.

Plan Documents
ERISA Plans

Welsh v. Ascension Health, No. 08-CV-348, 2009 BL 110598 
(N.D. Fla. may 21, 2009): In mary welsh’s lawsuit claiming 
that Ascension Health breached its contract and its fiduciary 
duty by denying her long term disability (LtD) benefits, the 
Northern District of Florida granted welsh’s motion to remand 
her complaint to state court because Ascension’s LtD plan 
(Plan) was exempt from erIsA as a church plan pursuant to 
erIsA § 3(33), 29 U.s.C. § 1002(33). Ascension, a non-
profit, tax-exempt corporation that oversaw a national health 
facility network, was controlled by and associated with the 
Catholic Church. Ascension sponsored and administered the 
Plan, in which welsh was a participant. welsh sued Ascension 
after her LtD benefits claim was denied. Ascension removed 
the case to federal court claiming that erIsA § 502(a)(1)(B), 
29 U.s.C. § 1132(a)(1)(B), preempted welsh’s claims. on 
welsh’s motion to remand, the Court concluded that, pursuant 
to the plain language of erIsA § 3(33)(C)(i), 29 U.s.C. 
§ 1002(33)(C)(i), the Plan was an erIsA-exempt church plan 
because it was established and maintained for Ascension 
employees and Ascension was a tax-exempt organization 
controlled by and/or associated with the Catholic Church. 
the Court rejected Ascension’s argument that the Plan was 
not a church plan because Ascension was not a church, a tax-
exempt association of churches, or an organization controlled 
by a church whose “principal purpose or function” was to 
administer or fund an employee benefit plan. the Court also 
held that Ascension’s 2008 election under 26 U.s.C. § 410(d) 
to be a tax-qualified erIsA plan did not apply retroactively to 
welsh’s claim.

Agency Guidance
Internal revenue service 
Irs says treasury eesA equity Acquisitions 
Are Not section 409A Payment events

Notice 2009-49 (June 4, 2009)

the Internal revenue service has issued guidance clarifying 
that, for purposes of Internal revenue Code § 409A, 26 U.s.C. 
§ 409A, it will not consider the treasury Department’s 
acquisition of preferred stock, common stock, warrants or 
other equity rights in a financial institution or other entity under 
the emergency economic stabilization Act of 2008 (eesA), 
Pub. L. 110-343, a permissible change in control payment 
event. Code § 409A sets forth certain requirements applicable 
to nonqualified deferred compensation plans, including the 
timing of payment. If a nonqualified deferred compensation 
plan does not meet those requirements, the compensation of 
participants in the nonqualified deferred compensation plan, 
which would otherwise be deferred, must be immediately 
reported as income and taxes on such income must be 
paid. one of the permissible payment triggers under which a 
payment can be made by a nonqualified deferred compensation 
plan pursuant to 26 U.s.C. § 409A(a)(2)(A)(v) is a change 
of control event. subsequent to the enactment of Code 
§ 409A and the issuance of final section 409A regulations, the 
treasury Department established the troubled Asset relief 
Program (tArP) under the eesA. tArP is an economic 
recovery initiative to help restore liquidity and stability to the 
financial markets. Under the tArP program, the treasury may 
participate in various transactions with financial institutions 
and other entities involving the acquisition of preferred stock, 
common stock, warrants to purchase common stock or other 
types of equity in the financial institution or entity. Because 
the section 409A final regulations were issued prior to the 
enactment of eesA, there was some uncertainty among 
executive compensation and employee benefit practitioners as 
to whether the government’s acquisition of an equity interest 
in a financial institution or other equity in connection with 
tArP would be considered a change in control event under 
Code § 409A and thus constitute a permissible section 409A 
payment trigger. the Irs and treasury have announced in 
its latest guidance that, for purposes of 26 C.F.r. § 1.409A-
3(a)(5), such transactions would not constitute a permissible 
section 409A payment triggers because it is inconsistent 
with the intent of eesA and Code § 409A (e.g., the payment 
of nonqualified deferred compensation amounts as a result 
of the treasury’s equity acquisition under tArP could reduce 
the liquidity of the financial institution, which is contrary to the 
purpose of eesA). the Irs also indicated that nonqualified 
deferred compensation plans are not required to explicitly 
provide that a tArP-related treasury equity acquisition 
transaction would not trigger a payment under the plan. 
the Irs said that it will amend its final regulations under  
section 409A to incorporate this guidance effective for 
transactions occurring on or after June 4, 2009.
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ERISA Class Action Tracker
recently Filed and Pending Cases
this table summarizes erIsA class actions that have been recently filed or are currently pending in the courts. A more 
comprehensive list of erIsA class actions is available at Bloomberg Law Digest, Labor & employment, employee Benefits, 
Bloomberg LawNotes, Quick reference to recent erIsA Class Action Lawsuits.

Retirement Plans 
   �01(k) Plans/Defined Contribution Plans/Stock Plans 

          Fiduciary Responsibility

Class Action Allegations Class Developments

Board of Trustees, Steamfitters 
Local 449 Retirement Security 
Fund v. Austin Capital 
Management, Ltd., No. 09-CV-
02634 (e.D. Pa.) (filed June 11, 
2009) Docket (Madoff Securities)

For additional information on Madoff 
Related Litigation, please see 
Bloomberg LawNotes, Litigation, 
madoff related Litigation tracker.

Plaintiffs seek the recovery of losses 
and equitable relief under erIsA 
for assets lost through imprudent 
investments made on their behalf by 
Austin Capital management, Ltd. in 
the fraudulent investment schemes of 
Bernard L. madoff, Bernard L. madoff 
Investment securities, LLC and his 
investment funds.  29 U.s.C.  
§§ 1132(a)(2) and (a)(3) 

All employee benefit funds, through 
their named fiduciaries, which had 
named Austin Capital management 
as an investment manager and/or 
allowed ACm to manage some or all 
of their plan assets, and whose assets 
were invested in whole or in part 
by ACm through Bernard L. madoff 
and/or Bernard L. madoff Investment 
securities LLP during the period 
February 12, 2005 through the present.  

 

   �01(k) Plans/Defined Contribution Plans/Stock Plans

          Stock Drop

Class Action Allegations Class Developments

Hanks v. Amgen, No. 09-CV-03973 
(C.D. Cal.) (filed June 3, 2009) 
Docket

Plaintiffs allege that defendants 
breached their fiduciary duties and 
caused the Plan to suffer substantial 
losses, resulting in the depletion 
of millions of dollars of the vested 
retirement savings and anticipated 
retirement income of the plan’s 
participants and beneficiaries, and 
defendants should have know that 
Amgen stock was an imprudent 
investment alternative for the plan 
because of serious safety concerns 
associated with two of the most 
important drugs marketed by Amgen. 
29 U.s.C. §§ 1132(a)(2) and (a)(3)

All persons who were participants in or 
beneficiaries of the Amgen retirement 
and savings Plan at any time before 
April 22, 2004 through may 10, 
2007 and whose accounts included 
investments in Amgen stock.  

 

Brown v. Medtronic, Inc., No. 08-
CV-04904 (D. minn.) (filed Aug. 11, 
2008) Docket

Plaintiffs allege that defendants 
breached their fiduciary duty 
by misrepresenting and failing 
to disclose material facts to 
participants in connection with Plan 
administration, failing to diversify 
investments in the Plan so as to 
minimize the risk of large losses and 
permitting participants to continue to 
elect to invest their retirement money 
in medtronic common stock when it 
was imprudent to do so. 29 U.s.C.  
§ 1132(a)(2) and (a)(3)

Current and former participants of the 
medtronic, Inc. savings and Investment 
Plan for whose individual accounts 
the Plan held shares of common stock 
of medtronic (including in the form of 
units of the medtronic Common stock 
Fund) from as early as June 28, 2006 
through as late as November 19, 2007.

may 26, 2009: order granting 
defendant’s motion to dismiss 
complaint.

Pfeil v. State Street Bank and Trust 
Co., No. 09-CV-12229  
(e.D. mich.) (filed June 9, 2009) 
Docket (General Motors)

Plaintiffs allege that state street, as 
independent fiduciary and investment 
manager of the plans, breached 
its fiduciary duty of prudence and 
caused the plans to suffer hundreds 
of millions of dollars in losses by not 
divesting the plans of their holdings in 
gm stock at an earlier date.  
29 U.s.C. § 1132(a)(2)

Participants in or beneficiaries of the 
general motors Personal savings 
Plan for Hourly rate employees and 
general motors Corporation savings-
stock Purchase Program for salaried 
employees at any time between 
July 15, 2008 and April 2, 2009 and 
whose accounts included investments 
in general motors stock. 
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Retirement Plans (cont’d)

   �01(k) Plans/Defined Contribution Plans/Stock Plans (cont’d)

          Stock Drop (cont’d)

Class Action Allegations Class Developments
Whisby v. SunTrust Bank, Inc.,  
No. 09-CV-01493 (N.D. ga.)  
(filed June 4, 2009) Docket

Plaintiffs allege that the Plan suffered 
millions of dollars in losses in 
Plan benefits because substantial 
assets of the Plan were imprudently 
invested or allowed to be invested by 
defendants in suntrust stock during 
the relevant period, in breach of 
defendant’s fiduciary duties.  
29 U.s.C. §§ 1132(a)(2) and (a)(3)

All persons who were participants in 
or beneficiaries of the suntrust Banks, 
Inc. 401(k) Plan at any time between 
may 10, 2007 and the present and 
whose accounts held company stock 
or units in the suntrust stock. 

 

   Cash Balance Plans

Class Action Allegations Class Developments
Ruppert v. Alliant Energy Cash 
Balance Pension Plan, No. 08-CV-
127 (w.D. wisc.) (filed Feb. 29, 
2008) Docket

Plaintiffs allege the Plan failed to 
perform the whipsaw calculation 
required to ensure that participants 
requesting their accrued benefit 
in the form of lump sum prior to 
normal retirement age are paid an 
amount actuarially equivalent to the 
annuity promised under the Plan 
commencing at age 65.

Class and subclass certified pursuant 
to FrCP 23(b)(2):

(i)  All persons who, since January 1, 
1998, accrued under the terms of the 
Alliant energy Cash Balance Pension 
Plan (the “Plan”), a vested or partially 
vested interest in a notional account 
balance established in their name by 
the Plan, including all persons who, at 
any time between January 1, 1998 and 
February 28, 2002, either (a) received 
a lump sum distribution of his or her 
cash balance formula benefit and/or 
(b) received any form of distribution 
calculated under the Plan’s (or a 
related, prior plan’s) prior formula after 
that benefit was determined to be more 
valuable than their benefit calculated 
under the Plan’s cash balance formula 
and the estates of such persons and 
alternate payees under a QDro. 

(ii) All persons who, since January 1, 
1998, accrued under the terms of 
the Plan a vested or partially vested 
interest in a notional account balance 
established in their name by the Plan, 
including all persons who, at any 
time between February 29, 2002 and 
August 17, 2006, either (a) received 
a lump sum distribution of his or her 
cash balance formula benefit and/or 
(b) received any form of distribution 
calculated under the Plan’s (or a 
related, prior plan’s) prior formula after 
that benefit was determined to be more 
valuable than their benefit calculated 
under the Plan’s cash balance formula 
and the estates of such persons and 
alternate payees under a QDro.  

June 2, 2009: order regarding 
language of proposed notice of 
settlement to class members.

Feb. 12, 2009: order granting 
plaintiffs’ motion to certify class.  

Aug. 22, 2008: order denying 
defendant’s motion to dismiss 
complaint for failure to exhaust 
administrative remedies.

Traylor v. Avnet, Inc., No. 08-CV-
918 (D. Ariz.) (filed may 13, 2008) 
Docket

Plaintiffs allege that defendant 
violated erIsA’s defined benefit lump 
sum distribution standards during 
the period of January 1, 1994, when 
defendant adopted a cash balance 
plan format to August 17, 2006 
and failed to comply with erIsA’s 
disclosure standards, particularly 
with respect to those governing the 
validity of a participant’s consent to 
receive his/her retirement benefit in 
other than annuity form.

Classes certified pursuant to FrCP 
23(b)(3):

Lump sum Class:  All persons 
for whom the Avnet Pension Plan 
maintained an account at any time after 
12/31/93 and who received a lump 
sum distribution from the Plan between 
1/1/94 and 8/17/06.

Class certified pursuant to FrCP 
23(b)(1)(A) and 23(b)(2):

may 22, 2009: order granting in 
part and denying in part plaintiff’s 
motion to certify class.

Feb. 13, 2009: order denying 
defendant’s motion for dismissal 
of four plaintiffs’ claims that their 
lump-sum payments distributed 
between 2001 and 2005 were too 
low because the Plan administrator 
failed to perform a whipsaw 
calculation.

http://blawweb.private.bloomberg.com/blaw/showDoc.pl?docId=X1Q6L5PSPT82&summary=yes#jcite
http://blawweb.private.bloomberg.com/blaw/showDoc.pl?docId=1&fmt=html&citation=29%20U.S.C.%201132%28a%29%282%29&summary=yes#jcite
http://blawweb.private.bloomberg.com/blaw/showDoc.pl?docId=1&fmt=html&citation=29%20U.S.C.%201132%28a%29%283%29&summary=yes#jcite
http://blawweb.private.bloomberg.com/blaw/showDoc.pl?docId=X1Q6KSHCT0O2&summary=yes#jcite
http://blawweb.private.bloomberg.com/blaw/showDoc.pl?docId=1&fmt=html&citation=fed%20r%20civ%20p%2023%28b%29%282%29&summary=yes#jcite
http://blawweb.private.bloomberg.com/blaw/showDoc.pl?docId=1&fmt=html&citation=2009%20bl%20118407&summary=yes#jcite
http://blawweb.private.bloomberg.com/blaw/showDoc.pl?docId=X1AIKR4003&summary=yes#jcite
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Retirement Plans (cont’d)

   Cash Balance Plans (cont’d)

Class Action Allegations Class Developments
restricted Participant Class: All 
persons for whom the Plan maintained 
an account at any time after 12/31/93 
and who between 1/1/94 and 
8/17/06 were not offered a lump 
sum distribution upon termination of 
their employment because the Plan 
determined that the present value of 
their pre-1/1/94 benefit exceeded their 
Cash Balance Account.

 

Health & Welfare Plans
   Payment of Benefits

Class Action Allegations Class Developments
Smith v. Medical Benefit 
Administrators Group, Inc.,  
No. 09-CV-00583 (e.D. wisc.) 
(filed may 29, 2009) Docket 
(Auxiant)

Plaintiffs allege that defendant 
routinely ignored and failed to comply 
with certain legal obligations that 
it owed, as a third-party claims 
administrator, when deciding 
requests for pre-approval and/
or preauthorization of medical 
services sought by participants and 
beneficiaries of employee health 
plans governed by erIsA.

All participants or beneficiaries of 
employee health plans governed by 
erIsA, who sought pre-approval or 
preauthorization of medical services 
from Auxiant at least 15 days before 
those medical services were provided, 
and had their claims for reimbursement 
of charges for those medical services 
denied for reasons that Auxiant did not 
identify before the medical services 
were provided.

 

Wlliams v. Blue Cross and Blue 
Shield of Florida, Inc., No. 09-CV-
00225 (N.D. Fl.) (filed may 29, 
2009) Docket

Plaintiffs, the majority of whom 
are cancer patients, allege that 
defendant has acted to injure them 
by systematically denying certain 
provider-requested, medically 
necessary radiology services 
based on financially-motivated 
purposes.  the action is based upon 
a relationship that exists between 
patients, their insurer (BCBs) and 
National Imaging Associates (NIA), 
a radiology benefits management 
company hired by BCBs.

All individuals insured by BCBs who, 
from as far back as the applicable 
statute of limitations permits to the 
filing of this complaint, received certain 
types of denials of provider-requested, 
radiology benefits and related services 
directly from BCBs or its agent, NIA.

 

   Retiree Benefits

Class Action Allegations Class Developments
Temme v. Bemis Company, Inc.,  
No. 08-CV-90 (e.D. wis.)  
(filed Jan. 24, 2008) Docket

Plaintiffs allege that defendant 
breached a 1985 plant closing 
agreement by reducing retiree health 
benefits in violation of erIsA and 
LmrA.

Class certified pursuant to FrCP 
23(b)(1) and (b)(2): 

All persons who as of December 31, 
2004 were receiving retiree health 
benefits from Bemis pursuant to the 
November 5, 1985 closing agreement 
covering production and maintenance 
employees at Hayssen manufacturing 
Company’s sheboygan facility.

may 28, 2009: order granting 
plaintiff’s motion for class 
certification.

Poore v. Simpson Paper Co., 
No. 05-CV-36060 (9th Cir.)  
(appeal filed Nov. 1, 2005) Docket

Poore v. Simpson Paper Co.,  
No. 03-CV-525 (D. or.)  
(filed Apr. 24, 2003) 

Plaintiffs allege that defendant 
breached its duties under erIsA 
and the LmrA by terminating their 
retiree health benefits without having 
obtained the union’s agreement or 
having bargained to an impasse. 

All former employees or spouses of 
former employees who worked at the 
evergreen mill (which was taken over 
by simpson Paper) and took early 
retirement between 1991 - 1996.

may 21, 2009: Court withdrew 
earlier opinion and issued an order 
holding that plaintiffs met standing 
requirement regarding its claim for 
benefits but affirmed dismissal of 
plaintiffs’ estoppel and breach of 
fiduciary duty claims.

sept. 22, 2008: order holding 
that class plaintiffs lacked standing 
under erIsA and LmrA because 
their benefits were not vested.
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