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“FBAR” Filing Requirement May Apply to Interests in 
Foreign Pooled Investment Funds; IRS Has Issued New 
Guidance on June 30 Filing Deadline  

 

Executive Summary 

Statements made by senior Internal Revenue 
Service (“IRS”) personnel in a recent 
teleconference have created substantial 
uncertainty over the Report of Foreign Bank and 
Financial Accounts (“FBAR”) filings that may be 
required by U.S. individuals and entities with a 
financial interest in, or signature or other 
authority over, investment partnerships and 
corporations domiciled outside of the United 
States. 

In response to numerous inquiries from 
investors, managers and advisors, the IRS has 
provided temporary relief from the June 30, 
2009 FBAR filing deadline for filers who (1) have 
only recently learned of their FBAR filing 
obligation, (2) have insufficient time to gather 
information necessary to complete the FBAR, 
and (3) have reported and paid the tax on all 
their 2008 taxable income.  In such case, the 
filer can file a delinquent FBAR by September 23, 
2009 with an attachment explaining the reason 
for the late filing, and the IRS will not impose a 
penalty for failing to file by June 30, 2009.   

FBAR Filing Requirement 

U.S. persons1 with a financial interest in or 
signature or other authority2 over a “foreign 

financial account” may be required to file Form 
TD F 90-22.1 (Report of Foreign Bank and 
Financial Accounts) with the U.S. Treasury 
Department if the aggregate value of all such 
accounts of the U.S. person exceed $10,000 at 
any time during the calendar year.  Completed 
FBARs for calendar year 2008 must be received 
by the Treasury Department no later than June 
30, 2009.  No extensions are available for this 
filing deadline.  However, as described above, 
the IRS will not impose penalties for FBARs filed 
by September 23, 2009 if certain conditions are 
met.   

Foreign Financial Account 

A “financial account” includes any bank, 
securities, securities derivatives or other 
financial instruments accounts.  Such accounts 
generally also encompass any accounts in which 
the assets are held in a commingled fund, and 
the account owner holds an equity interest in the 
fund (including mutual funds).  The term also 
includes any savings, demand, checking, deposit 
or any other account maintained with a financial 
institution or other person engaged in the 
business of a financial institution.  However, 
individual bonds, notes or stock certificates held 
by the FBAR filer, and an unsecured loan to a 
foreign trade or business that is not a financial 
institution, are not considered financial accounts.  
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A financial account is “foreign” if it is located 
outside the United States. 

Application to Offshore Hedge Funds, 
Private Equity Funds and other Pooled 
Investment Funds 

The Treasury Department and IRS have not 
issued definitive guidance regarding the 
application of the FBAR filing requirement to 
holdings in a foreign investment fund, but 
recently senior IRS personnel have informally 
indicated that certain foreign pooled investment 
funds could be viewed as “foreign financial 
accounts” for purposes of the FBAR filing 
requirement.3  This has created substantial 
uncertainty as to whether the FBAR filing 
requirement may apply to certain taxable and 
tax-exempt U.S. investors in, and U.S. managers 
of, foreign investment funds, and to domestic 
investment funds (both private and registered 
funds) holding interests in foreign investment 
funds.  In view of this current uncertainty and 
the civil and criminal penalties for failure to 
timely file a required FBAR, investors, funds and 
fund managers with an interest in or signature or 
other authority over foreign pooled investment 
funds should consider making a protective FBAR 
filing, either by the June 30, 2009 deadline or, if 
the three conditions for penalty relief in the 
recent IRS guidance are satisfied, by September 
23, 2009. 

U.S. persons who could potentially be subject to 
the FBAR filing requirement include, without 
limitation:  

• Any U.S. taxable or tax-exempt investor 
in an offshore investment fund (including 
stand-alone offshore funds, offshore 
feeder funds and offshore master funds); 

• Any U.S. fund with an equity interest in 
an offshore investment fund; 

• Any U.S. person owning more than 50% 
of the ownership interests in a U.S. 

feeder fund that invests in an offshore 
investment fund;  

• Any U.S. person who, by virtue of 
holding a position with a management 
company or otherwise, has signature or 
other authority over a foreign fund or 
any offshore bank or brokerage account 
(whether owned by the investor, 
management company or investment 
fund); and  

• Any U.S. investment manager that has a 
financial interest (for example, through 
their carried interest) in any offshore 
investment fund (whether stand-alone, 
master, or feeder).  

FBAR Filings for Previous Years 

In addition, the IRS has issued official guidance 
pursuant to which taxpayers who failed to file a 
required FBAR for previous years but who 
reported and paid tax on all taxable income in 
such years may file the delinquent FBARs with 
an attachment explaining the failure to timely 
file and copies of tax returns for the relevant 
years.  The IRS has indicated that it will not 
impose penalties for late FBARs that satisfy the 
requirements of this voluntary compliance 
program.  In order to be eligible for this penalty 
relief, late FBARs must be filed by September 
23, 2009.  This official guidance was recently 
expanded to include FBAR filings made for 2008 
as well as previous years.  It is possible, though 
not certain, that the IRS may clarify the 
applicability of the FBAR filing requirement with 
respect to foreign investment funds prior to the 
September 23, 2009 voluntary compliance 
deadline for delinquent FBAR filings.   
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Los Angeles 

Michael Glazer 
213-683-6207 
michaelglazer@paulhastings.com 

Arthur Zwickel 
213-683-6161 
artzwickel@paulhastings.com 

 

 

New York 

Joseph Opich 
212-318-6596 
josephopich@paulhastings.com 

Domenick Pugliese 
212-318-6295 
domenickpugliese@paulhastings.com 

Joshua Sternoff 
212-318-6011 
joshsternoff@paulhastings.com 

Thomas Rao 
212-318-6838 
thomasrao@paulhastings.com 

Jacqueline May 
212-318-6282 
jacquelinemay@paulhastings.com 

Matt Walding 
212-318-6543 
mattwalding@paulhastings.com 

San Francisco 

Mitchell Nichter 
415-856-7009 
mitchellnichter@paulhastings.com 

David Hearth 
415-856-7007 
davidhearth@paulhastings.com 

 

 
1
 The FBAR filing requirement currently applies to U.S. citizens and residents and any domestic partnership, corporation, 

estate or trust (including U.S. tax-exempt organizations).  Pursuant to IRS guidance, the expanded definition of “United 
States Person” in the amended 2008 FBAR instructions will not apply for the 2008 calendar year filing; thus, only U.S. 
persons described in the previous sentence are required to file FBARs for 2008.     
2
 A person has signature or other authority over an account if such person can control the disposition of money or other 

property in the account or can exercise comparable power over the account.   
3
 Specifically, the IRS personnel indicated that a foreign partnership or corporation that is similar in function to, or that 

invests in securities like, a mutual fund (or investment company) would be a “foreign financial account.”   
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