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Revised Civil False Claims Act Targets Financial 
Institutions and Other TARP Fund Recipients 
BY KIRBY D. BEHRE, MARK KOEHN AND ELIZABETH STEVENS  

Recent amendments to the Civil False Claims Act 
open the door to potential fraud investigations 
and suits against financial institutions and other 
Troubled Asset Relief Program (“TARP”) fund 
recipients. The Civil False Claims Act, 31 U.S.C. 
§§ 3729-3733 (“FCA”), has been used in the 
past to target alleged government contractor 
fraud and healthcare fraud. It is important for 
TARP fund recipients to understand the 
implications of potential FCA liability. 

On May 20, 2009, President Obama signed the 
Fraud Enforcement and Recovery Act (“FERA”), 
amending the FCA. The amendment expands 
liability to requests for funds by a “contractor, 
grantee, or other recipient, if the money or 
property is to be spent or used on the 
Government’s behalf or to advance a 
Government program or interest[.]” FERA, Pub. 
L. No. 111-21, 123 Stat. 1617, sec. 4(a) (2009). 
It is unclear how courts will interpret the vague 
and potentially expansive language “used on the 
Government’s behalf” and “to advance a 
Government program or interest.” Yet the 
Senate Report accompanying the bill provides 
support for use of the revised FCA to police the 
extraordinary economic support the government 
has provided to the banking system under TARP 
as established by the Emergency Economic 
Stabilization Act of 2008. The Senate reports 
states that the FERA’s amendments to the FCA 
were passed in order to “protect from fraud the 

Federal assistance and relief funds expended in 
response to our current economic crisis.” S. Rep. 
No. 110-10, at 4 (Mar. 23, 2009). In light of this 
history, financial institutions and other recipients 
of TARP funds or other so-called federal “bailout” 
funds should consider incorporating FCA liability 
planning into their overall corporate compliance 
program. 

Under the FCA’s qui tam provisions, “whistle-
blowers”—private individuals with knowledge of 
past or present fraud committed against the U.S. 
Government—can bring a lawsuit on the 
Government’s behalf. Called “relators,” these 
plaintiffs can file a complaint (captioned 
beginning with “United States ex rel.” signaling 
their relationship to the sovereign) regardless of 
whether they have been personally harmed by 
the alleged fraudulent actions. Indeed, these 
same relators’ knowledge of the alleged 
fraudulent actions is often based on their 
knowledge of or involvement in those actions 
while an employee of the company against 
whom the allegations are made. Relators are 
entitled to a portion of the settlement or 
recovery, including treble damages, making 
them a popular target of the plaintiffs’ bar. 

The expansion of FCA’s reach may entice qui tam 
relators and relators’ counsel to bring TARP-
related actions. Key elements and consequences 
of the FCA amendments include the following: 
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1. Expansion of the Definition of “Claim” 

Prior to the amendments, the FCA generally 
defined a claim as any request submitted to the 
Government or a contractor or grantee who is 
reimbursed by the U.S. Government for any 
portion of the payment. § 3729(c). The 
amendment expanded the statutory definition of 
a claim to include any payment requests for 
projects “on the Government’s behalf or to 
advance a Government program or interest,” 
whether or not the U.S. has title to the money or 
property. FERA § (4)(a); § 3729(b)(2)(a). This 
language broadens the number of projects that 
fall within the FCA to include even state or local 
projects that receive indirect upstream funding 
from the federal government. 

2. Companies Face Liability Even If the 
Claim Is Not Presented Directly to the 
Government 

The FCA’s original requirement that a claim be 
presented directly to an “officer of employee of 
the United States Government” has been 
deleted, allowing indirect claims by 
subcontractors or subgrantees to qualify. 
§ 3729(a)(1)(A). This revision overrules the D.C. 
Circuit Court’s decision in U.S. ex rel. Totten v. 
Bombardier Corp., 380 F.3d 488 (D.D.C. 2004). 
Then-Judge John Roberts reasoned in U.S. ex 
rel. Totten that, without a distinction between 
direct payment by the Government and indirect 
use of government funds, the Act would be 
“almost boundless.” Id. at 496 (stating that, “for 
example, liability could attach for any false claim 
made to any college or university, as long as the 
institution has received some federal grants—as 
most of them do.”). 

FERA also overrules the Supreme Court’s recent 
holding in Allison Engine Co. Inc. v. United 
States ex rel. Sanders, which held that 
defendant must submit a false claim intending to 
receive payment from the Government itself, not 
merely an organization supported by 
government funds. 128 S. Ct. 2123, 2128 
(2008). The revisions impose liability for 
knowingly using a false record or statement 
material to a false or fraudulent claim whether 

the claims were made to the Government or 
made to contractors or recipients of government 
funds. This revision is intended to apply 
retroactively to all FCA claims pending on or 
after June 7, 2008, the date of the Allison Engine 
decision. Depending on the level of enforcement, 
this retroactivity provision exposes companies to 
liability for prior actions and could jeopardize 
previously negotiated settlements with the 
Department of Justice resolved after this date. 

3. Expanded Liability for Improperly 
Withholding Government Overpayments 

Prior to the FERA revisions, the FCA imposed 
liability for anyone using a false record or 
statement in order to avoid an obligation to pay 
money or transmit property to the Government. 
The amendments redefine the term ‘obligation” 
to include any established duty, whether or not 
fixed, including express or implied contractual, 
grantor-grantee, licensor-licensee relationships, 
duties created by statute or regulation, or 
improper retention of any government 
overpayment. FERA § 4(a). Any time 
government payment is made for any reason, 
companies must be careful to track any money 
received and ensure that overpayments are not 
improperly retained. 

4. Expanded Use and Sharing of Civil 
Investigative Demands 

Pursuant to the 1986 amendments of the FCA, 
any Civil Investigative Demands (“CIDs”) 
required the personal approval of the Attorney 
General. Now, the Attorney General may appoint 
a designee to approve a CID, allowing the 
Attorney General or designee to share DOJ 
information with the qui tam relator should be 
“necessary as a part of any false claims act 
investigation.” The information that can be 
shared is expansive, allowing DOJ to share 
information obtained in communications with 
government employees, consultants and other 
counsel. The loosening of the limits on DOJ’s 
prerogative to share CID responses, including 
deposition testimony under oath, with any qui 
tam relator, their experts and counsel is a cause 
for concern. 
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5. Integration of FCA-specific Considerations 
for TARP Fund Recipients 

The newly expanded FCA continues the 
Government’s increasing focus on fraud, 
corruption, waste and abuse. Consistent with 
expanded DOJ action in antitrust, Foreign 
Corrupt Practices Act, anti-bribery and fraud, 
there is reason to anticipate an increasing 
number of FCA cases. With so much uncertainty 

as to how these changes will impact financial 
institutions and the aggressiveness of the FCA 
qui tam plaintiffs’ bar, any corporation who has 
received or is planning to receive these funds 
must ensure that processes are in place to 
mitigate the risk posed by FCA plaintiffs under 
this expanded legislation. Successful integration 
of a risk mitigation strategy into an existing 
corporate compliance plan is imperative as 
government enforcement expands. 
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