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China Loosens Control Over Outbound Investments  

BACKGROUND AND SUMMARY 

Since 2005, China’s outbound investments 
have attracted widespread attention.  Recent 
headline transactions include Aluminum 
Corporation of China’s on-going US$14 billion 
investment in Rio Tinto, and China 
Investment Corporation’s proposed US$800 
million investment in Morgan Stanley Real 
Estate Fund.  With a foreign currency reserve 
of close to US$2 trillion, many market 
participants see Chinese companies and 
sovereign wealth funds as some of the last 
viable investors in the worst investment 
climate in recent decades.   

Recently, the Chinese central government 
made outbound investments easier to 
complete by revamping the approval 
guidelines for outbound investments.  On 
March 16, 2009, China’s Ministry of 
Commerce (MOFCOM) promulgated the 
Measures on Administration of Outbound 
Investment (2009) (2009 Outbound 
Investment Rules), which significantly change 
the types of outbound investments that 
require (i) central government level MOFCOM 
approval versus (ii) provincial government 
level MOFCOM office (commonly referred to 
as COFTEC) approval.  

Under the old rule, MOFCOM had approval 
authority over all outbound investments 
except that COFTEC was allowed to approve 
an outbound investment (i) to one of the 
countries designated on a specific list, which 
did not include countries such as the United 
States, Japan and India; and (ii) where the 
investment amount is not higher than US$10 
million.  Due to these restrictions, very few 

projects were approved by COFTEC and 
almost all outbound investments had to be 
approved by MOFCOM. 

Under the 2009 Outbound Investment Rules, 
COFTEC’s approval power has been 
significantly expanded as follows: 

Investment 
Amount 

Approval Authority 

≥US$100 million MOFCOM 

US$10 million to 
<US$100 million 

COFTEC 

<US$10 million Website Application1  

Notwithstanding the delegation of approval 
authority, the following types of investments 
are still required to be approved by MOFCOM:  

 investment in Afghanistan, Iraq, Taiwan 
or any country that does not have 
diplomatic relations with China; 

 investment that involves interests of 
multiple countries or regions;  

 the establishment of a special purpose 
vehicle outside China for the purpose of 
“round trip investment＂; and  

 investment by a central government 
controlled state-owned company. 

CONSIDERATIONS 

Burden of Proof.  Under the old rule, 
applicants had the burden of proof to 
convince the government to approve the 
proposed investment.  The government could 
have considered a number of factors and had 
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wide discretion in the approval process.  In 
comparison, under the 2009 Outbound 
Investment Rules, the government may 
reject an outbound investment application 
only if such investment: 

 endangers China’s sovereignty, national 
security or social public interest; 

 endangers China’s foreign relations with 
the country or region of the target; 

 potentially violates international treaties 
to which China is a signatory; or 

 involves technology or goods that cannot 
legally be exported from China. 

Although most practitioners take the view 
that the 2009 Outbound Investment Rules 
have shifted the burden of proof from the 
applicant to the government, they also 
believe that MOFCOM, or a higher level 
government authority such as the State 
Council, will retain absolute discretion in 
approving or rejecting outbound investments.   

More Lenient Procedural Requirements.  
The old rule sets stringent procedural 
requirements for outbound investments.  The 
2009 Outbound Investment Rules simplify 
several procedures by abolishing 
requirements such as prior approval from the 
foreign exchange office on the source of 
funds for the outbound investment.  

Other Related Approvals.  Despite its 
reach, the 2009 Outbound Investment Rules 
do not change the approvals required for an 
outbound investment that is outside 
MOFCOM’s jurisdiction.  For example, a 
proposed investment: 

 that involves the establishment of a plant 
or factory that is not related to any 

equity / asset acquisition must still be 
approved by the National Development 
and Reform Commission or its local 
counterparts.   

 in a foreign financial institution still 
requires either the approval of the China 
Banking Regulatory Commission or China 
Insurance Regulatory Commission.   

 must also be approved the State 
Administration of Foreign Exchange in 
order for renminbi to be converted to a 
foreign currency. 

CONCLUSION 

Even though China’s large outbound 
investments will continue to be controlled by 
MOFCOM and to a greater extent, the central 
government, the 2009 Outbound Investment 
Rules ease the regulatory burden on all 
parties involved in an outbound investment, 
including MOFCOM itself. 

 

 

 

 

 

 

 

 

 

 

 
                                               
 

1 The website is located at 
http://femhzs.mofcom.gov.cn/fecpmvc/pages/fem/LoginedHome.html. 
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