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Recent Guidance on the Recovery Act’s Tax Credit 
Assistance Program and LIHTC Exchange Program 
BY MICHAEL D. HAUN AND KEVIN YOUNG 

On May 4, 2009, the Department of Housing and 
Urban Development (“HUD”) and the Treasury 
Department (“Treasury”) released separate 
guidance on two programs created by the 
American Recovery and Reinvestment Act of 
2009 (the “Recovery Act”)1 related to the low-
income housing tax credit (“LIHTC”) under 
Section 42 of the Internal Revenue Code (the 
“Code”).  

HUD’s guidance came in the form of CPD Notice 
09-03 (the “HUD Notice”),2 which describes the 
implementation of the Tax Credit Assistance 
Program (“TCAP”). Under TCAP, HUD will award 
grants formulaically to the 52 state housing 
credit agencies that administer the LIHTC 
program (the 50 states, plus the District of 
Columbia and the Commonwealth of Puerto Rico) 
(“State Housing Agencies”) to facilitate the 
development of projects that received, or will 
receive, LIHTC awards under Section 42(h) 
during federal fiscal years 2007, 2008, or 2009 
(Oct. 1, 2006 to Sept. 30, 2009). Such grants 
will be derived from the $2.25 billion allocated to 
HUD’s HOME Program by the Recovery Act.  

Treasury’s guidance is with regard to Section 
1602 of the Recovery Act, which allows housing 
credit agencies for one of the 50 states, the 
District of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, American Samoa, 
Guam, or the Northern Mariana Islands which file 
Form 8610 (Annual Low-Income Housing Credit 

Agencies Report) to receive grants for low-
income housing projects in lieu of allocating the 
LIHTC under Code Section 42 (the “Section 1602 
Program”). Specifically, these agencies may 
return a portion of their LIHTC allocation in 
exchange for cash grants that can then be given 
to projects as “sub-awards.” Treasury’s guidance 
contains submission requirements and an 
application with terms and conditions.3 

The following is a summary of the highlights of 
HUD’s guidance regarding TCAP and Treasury’s 
guidance regarding the Section 1602 Program.  

HUD’s Guidance for the TCAP Program 

TCAP provides grant funding to State Housing 
Agencies for capital investment in LIHTC 
projects. Upon receiving their TCAP allocation, a 
State Housing Agency must distribute these 
funds competitively and according to its 
“qualified allocation plan,” as defined in Section 
42(m). Projects awarded LIHTCs under Section 
42(h) in fiscal years 2007, 2008, or 2009 are 
eligible for funding. Additionally, a State Housing 
Agency may choose to sub-grant a portion of its 
TCAP grant to another housing credit agency in 
the state; however, the sub-grant is subject to 
the same TCAP and federal grant requirements 
discussed below.  

The HUD Notice provides guidance on 
submission requirements for State Housing 

May 2009 



 

  2 

Agencies wishing to receive TCAP funds, TCAP 
program requirements and federal grant 
requirements for both State Housing Agencies 
and the LIHTC projects awarded LIHTCs (“LIHTC 
Projects”), and information on further 
assistance.  

Submission Package Requirements 

State Housing Agencies interested in accepting 
all or a portion of their TCAP allocation4 have 30 
days from the date of the notice (i.e., June 3, 
2009) to submit certain information to HUD (the 
“Submission Package”). Any State Housing 
Agency that fails to submit the Submission 
Package will be considered to have declined its 
entire TCAP allocation. The Submission Package 
must include the following items: 

• Statement of Intent: The State Housing 
Agency must indicate whether it will accept 
its full formula allocation. If it elects to 
receive less, this statement should provide 
the exact amount of TCAP funds it will 
accept. Once HUD deems the Submission 
Package complete, the amount requested 
cannot be changed. The agency must also 
provide information regarding any other 
federal grants it administers and the status 
of its LIHTC allocation process for 2009.  

• Description of Competitive Selection Criteria: 
The State Housing Agency must submit a 
written description of all the selection criteria 
it will use, including any weighting assigned, 
to competitively award its TCAP funds. The 
guidance issued by the agency must define 
“award of LIHTCs” and apply this definition 
uniformly to all projects. The “award of 
LIHTCs” may be as early as the date of 
public notice of the funding decision for a 
particular project. While the primary 
selection criteria must be the ability of a 
LIHTC Project to be completed by February 
16, 2012, the three-year mark of the 
Recovery Act’s enactment, the agency may 
otherwise craft its own competitive criteria.  

• Commitment and Expenditure Deadlines: 
Each State Housing Agency must describe 
the procedures it will use to ensure it will 
commit and expend its TCAP funds to meet 
deadlines prescribed by the Recovery Act 
(discussed below). Also, the agency must 
describe how it will redistribute funds to 
deserving projects from those that do not 
comply with deadlines established between 
the agency and project owners.  

• Accountability and Transparency: Each State 
Housing Agency must publish its selection 
process and criteria for a public comment 
period of at least five days. The agency must 
provide a plan of how it will meet this and 
other accountability and transparency 
requirements provided under the Recovery 
Act.  

• Additional Requirements: HUD requires the 
Standard Form 424 (Application for Funds) 
as part of the Submission Package. This form 
requires that a State Housing Agency have a 
Data Universal Numbering System (“DUNS”) 
number from Dun and Bradstreet. 
Furthermore, the Recovery Act requires 
registration with the Central Contractor 
Registration (the “CCR”), which can be 
accomplished at www.ccr.gov/start.aspx. 
Also, the Submission Package must include a 
transmittal letter on the State Housing 
Agency’s letterhead signed by its CEO or 
COO.  

• Deadline for Submission: State Housing 
Agencies must send three copies of the 
Submission Package by FedEx or UPS within 
30 days of the publication of the HUD Notice. 
The deadline will be met if the package is 
sent via overnight or express delivery on or 
before the deadline. Submissions sent by 
regular mail may not be timely received. Fax 
and email transmissions will not be accepted.  

HUD will review Submission Packages within 10 
days of receipt and notify the State Housing 
Agency of any deficiencies. Once HUD 
determines a submission is complete, it will 

http://www.ccr.gov/start.aspx


 

  3 

execute a grant agreement with the agency. The 
agreement will include all applicable 
requirements specific to the TCAP program, 
federal grant requirements, and reporting 
requirements under the Recovery Act. HUD may 
attach special conditions to the agreement if it 
determines an agency is “high risk.” 

Program Requirements 

In addition to detailing Submission Package 
requirements for State Housing Agencies wishing 
to accept their TCAP allocations, the HUD Notice 
discusses TCAP’s program requirements with 
regard to LIHTC Projects, the ultimate recipients 
of TCAP funds. Some key points are as follows: 

• Eligible Projects: Projects awarded LIHTCs 
that will also receive bond financing are 
eligible to receive TCAP funds. However, if a 
project’s only source of credits is Gulf 
Opportunity (“GO”) Zone or Midwestern 
Disaster Area Housing Credits, then it is not 
eligible (as such credits were not awarded 
under Section 42(h)). That said, State 
Housing Agencies may qualify such projects 
by awarding them a nominal amount of 2009 
LIHTCs under Section 42(h) concurrently 
with TCAP funding. The amount of financing 
required to meet the “nominal” threshold is 
not yet known. 

• Eligible Use of Funds: TCAP assistance must 
be restricted to capital investment in eligible 
LIHTC Projects. Capital investments are 
generally costs included in a project’s 
“eligible basis.” The State Housing Agency’s 
administrative costs are not an eligible use 
of funds. For example, costs related to asset 
management functions to ensure compliance 
with Section 42, a service required of state 
agencies (or for which they must contract at 
the project owner’s expense), may not be 
paid out of TCAP funds.  

• Grants vs. Loans: State Housing Agencies 
may choose to distribute TCAP funds through 
grants or loans. However, HUD cautions that 
if funds are provided to LIHTC Projects as 

loans, then any repayment of interest or 
principal before the three-year grant period 
is program income which must be expended 
before appropriated TCAP funds.  

• TCAP Deadlines: The Recovery Act imposes 
commitment and expenditure deadlines on 
both State Housing Agencies and LIHTC 
Projects with regard to TCAP funds: the 
State Housing Agency must commit at least 
75 percent of its TCAP award within one year 
of the Recovery Act’s enactment (Feb. 16, 
2010); the agency must demonstrate that 
LIHTC Projects have expended 75 percent 
within two years (Feb. 16, 2011); and the 
agency must expend 100 percent of its grant 
within three years (Feb. 16, 2012). Funds 
remaining at the end of three years will be 
recaptured by HUD.  

• TCAP Written Agreement: LIHTC Project 
owners must enter into a “TCAP Written 
Agreement” with the state agency which 
includes a restrictive covenant to enforce all 
TCAP-specific and “crosscutting” federal 
requirements (discussed below). The 
agreement cannot be executed until 
environmental clearance for the project is 
completed and the Request for Release of 
Funds is approved. HUD intends to issue 
more specific guidance on the details 
contained in this agreement.  

• TCAP Disbursements: The TCAP Written 
Agreement must be signed and dated by the 
State Housing Agency and LIHTC Project 
owner before TCAP funds are disbursed. Due 
to federal grant administration requirements, 
such funds cannot be placed in escrow for 
later disbursement. Once drawn from the 
State Housing Agency’s Treasury Account, 
funds must be used for an eligible TCAP cost 
within three days.  

• Redistribution of TCAP Funds: The State 
Housing Agency is responsible for 
redistributing its TCAP funds to ensure 
compliance with the deadlines discussed 
above. Thus, in the TCAP Written Agreement 
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the agency must specify a schedule for the 
expenditure of TCAP funds and provide the 
circumstances under which funds will be 
recaptured if the LIHTC Project owner does 
not comply.  

Crosscutting Federal Grant 
Requirements 

As federal grant funds, TCAP funds are subject to 
federal “crosscutting requirements” otherwise 
applicable to federal grants. “Crosscutting 
requirements,” which here are comprised of 
certain HUD rules and federal laws and 
regulations, are termed as such because of their 
applicability across federally-funded programs. 

In addition to the Fair Housing Act (equal 
opportunity housing), Title VI of the Civil Rights 
Act of 1964 (nondiscrimination in federally-
assisted programs), the Age Discrimination Act 
of 1975 (nondiscrimination on the basis of age), 
and the Drug-Free Workplace Act of 1988 
(certification of a drug-free workplace), the 
following crosscutting requirements apply: 

• Fair Housing: State Housing Agencies must 
establish an affirmative fair housing 
marketing plan for its LIHTC Projects and 
require project owners to follow that plan 
when marketing TCAP units. The HUD Notice 
provides procedures that must be adopted 
within the plan.  

• Section 504 of the Rehabilitation Act of 
1973: For new construction or substantial 
rehabilitation5 LIHTC Projects, 5 percent of 
units must be accessible to mobility-impaired 
persons and 2 percent of units must be 
accessible to the hearing- or visually-
impaired. Modifications to a project to 
comply with Section 504 are eligible TCAP 
costs. If a new construction or substantial 
rehabilitation project is underway or has 
been completed and cannot be modified to 
meet Section 504’s requirements, then it is 
ineligible to receive TCAP funds.  

• National Environmental Policy Act (“NEPA”): 
Once a LIHTC Project owner applies for TCAP 
funds, committing such funds, or 
undertaking any “choice-limiting” activity, 
prior to completion of a NEPA environmental 
review is prohibited. This includes any 
activity that will result in a physical change 
and/or acquisition (including leasing) or 
disposition of real property. HUD advises 
agencies and LIHTC Project owners to seek 
assistance on the NEPA environmental 
review process.  

• Lead-Based Paint Poisoning Prevention Act 
and the Residential Lead-Based Paint Hazard 
Reduction Act of 1992: Lead-based paint 
provisions apply to TCAP funds (and thus to 
LIHTC Projects). HUD intends to issue 
separate guidance on this issue.  

• Davis-Bacon Act: Contractors and 
subcontractors hired with Recovery Act funds 
must pay prevailing wages to laborers and 
mechanics. If a LIHTC Project is already 
under construction, the owner may apply for 
a determination that this requirement will 
apply prospectively from the date of the 
TCAP award.  

• Anti-Lobbying Restrictions: TCAP funds may 
not be used to influence, or to attempt to 
influence, an officer or employee of any 
agency; a member, officer, or employee of 
Congress; or an employee of a member of 
Congress in connection with covered federal 
action.  

• OMB and Circulars: The HUD Notice provides 
three government-wide requirements 
applicable to HUD grant programs which 
apply to State Housing Agencies, and one 
which applies to LIHTC Project owners as 
well.  

Additional Guidance 

HUD intends to offer training and technical 
assistance to State Housing Agencies regarding 
compliance with federal grant requirements. 
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Furthermore, HUD has released several Q&A 
publications regarding TCAP, available at 
www.hud.gov/recovery/tax-credit.cfm. HUD will 
continue to update the Q&A and will also use 
that site to post additional requirements and 
guidance pertaining to the TCAP program.  

Treasury’s Guidance for the Section 
1602 Program 

Under the Section 1602 Program, housing credit 
agencies for one of the 50 states, the District of 
Columbia, the Commonwealth of Puerto Rico, the 
Virgin Islands, American Samoa, Guam, or the 
Northern Mariana Islands which file Form 8610 
(Annual Low-Income Housing Credit Agencies 
Report) (“Eligible Grantees”) may return a 
portion of their LIHTC allocation in exchange for 
cash grants.6 In turn, grants must be sub-
awarded to housing projects (“Sub-awardees”) 
to finance the construction or acquisition and 
rehabilitation of qualified low-income buildings, 
in the same manner and subject to the same 
limitations as LIHTC allocations. However, unlike 
with TCAP, sub-awards under the Section 1602 
Program may be made to projects with or 
without an LIHTC allocation.  

The Treasury expects the Section 1602 Program 
to temporarily fill the gap left by diminished 
investor demand for LIHTCs. Highlights of the 
Treasury’s recent guidance on the program are 
as follows:  

• Submission Requirements: The first round of 
applications from Eligible Grantees to receive 
cash grants will be received by Treasury 
from May through June 2009. However, 
Eligible Grantees may submit subsequent 
applications through 2010 to claim additional 
grants, up to the full amount for which they 
are eligible. Treasury expects subsequent 
applications because several components of 
the grant amount calculation remain 
unknown (e.g., the state housing credit 
ceiling returned in 2009). Completed 
applications may be submitted electronically 
to 1602Apply@do.treas.gov.  

• Registration: Just as with the TCAP 
Submission Package (discussed above), 
Eligible Grantees applying for Section 1602 
Program cash grants must have a DUNS 
number and must be registered with the 
CCR.  

• Eligible Applicants: Only state housing 
agencies that file Form 8610 (Annual Low-
Income Housing Credit Agencies Report) 
may receive a cash grant under the Section 
1602 Program.  

• Eligible Sub-awardees: An Eligible Grantee 
receiving a cash grant under the Section 
1602 Program must use the funds to make 
sub-awards to finance the construction or 
acquisition and rehabilitation of qualified 
low-income buildings under Section 42, with 
or without a LIHTC allocation. The grantee 
must ensure that a sub-award is consistent 
with Section 42(m)(2)’s requirement that a 
project’s allocation does not exceed the 
amount necessary to ensure its financial 
feasibility and its viability as a qualified low-
income housing project throughout the 15-
year compliance period.  

• GO Zone and Disaster Area Credits Not 
Eligible: Housing credits extended pursuant 
to the GO Zone legislation and Midwestern 
and Hurricane Ike Disaster Area legislation 
are not eligible for exchange under the 
Section 1602 Program.  

• Application Process: Treasury will review 
Eligible Grantees’ applications for eligibility 
and completeness within 10 days of receipt. 
If the application is complete, the Treasury 
will send a grant agreement to the 
designated agency and make funds available 
to draw from as needed to make sub-
awards. If Treasury determines an agency 
has a history of unsatisfactory performance, 
is not financially stable, or has an inadequate 
management system, it may add special 
conditions to the agreement.  

http://www.hud.gov/recovery/tax-credit.cfm
mailto:1602Apply@do.treas.gov
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• Written Agreement: Before a sub-award is 
made, an Eligible Grantee must execute a 
binding written agreement with the entity 
receiving the sub-award. The agreement 
must set forth Section 1602 Program 
requirements, including the requirements of 
Code Section 42, applicable to the sub-
award. Furthermore, the agreement must 
provide for recapture of the sub-award, so as 
to assure that the qualified low-income 
building remains as such during a 15-year 
compliance period.  

• Good Faith Effort by Sub-awardees: Projects 
applying to receive sub-awards must 
demonstrate they have made good-faith 
efforts to obtain investment commitments 
from a tax credit investor. Eligible Grantees 
must establish a written process for 
determining Sub-awardees have made such 
efforts.  

• Disbursement Deadline: Eligible Grantees 
must use grant funds to make sub-awards to 
affordable rental housing developments that 
would otherwise qualify for LIHTCs. Any 
grant funds not disbursed during 2009 or 
2010 must be returned on January 1, 2011. 
Any interest earned in excess of $200 on 
grant funds before a sub-award is made that 
is not used for sub-awards in 2009 or 2010 
must also be returned.  

• Grants, Not Loans: Sub-awards made by 
Eligible Grantees must be in the form of 

monetary grants that are not required to be 
repaid unless a recapture event occurs. 
Thus, unlike amounts awarded to LIHTC 
Projects under TCAP, sub-awards under the 
Section 1602 Program cannot be loans.7  

• Asset Management: Eligible Grantees are 
required to perform asset-management 
functions to ensure projects receiving sub-
awards comply with Section 42. Eligible 
Grantees will be allowed to collect a 
reasonable fee for expenses incurred in 
performing these functions.  

• Reporting: Eligible Grantees must submit 
two quarterly reports to the Treasury—a 
financial status report and a project 
performance report—due 10 days after the 
end of each quarter. The latter must contain 
specific information on each project that has 
received a sub-award during the quarter, 
including the recipient name, the number of 
units built, and the number of jobs created 
and retained.  

• Crosscutting Federal Grant Rules: Unlike 
funds awarded to LIHTC Projects under 
TCAP, crosscutting federal grant rules do not 
apply for sub-awards made under the 
Section 1602 Program.8 As discussed above, 
“crosscutting requirements” are federal laws 
and regulations which are generally 
applicable across federal programs. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Michael D. Haun 
404-815-2279 
michaelhaun@paulhastings.com 

Philip J. Marzetti 
404-815-2258 
philmarzetti@paulhastings.com 

Kevin M. Young 
404-815-2261 
kevinyoung@paulhastings.com  
 
New York 
 
Alan S. Cohen 
1(212) 318-6075 
alancohen@paulhastings.com
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1 Pub. L. 111-5. 
2 Available at www.nls.gov/offices/cpd/lawsregs/notices/2003/03-09.pdf.  
3 The application package and other information are available at www.treas.gov/recovery/LIH-grants.shtml.  
4 TCAP funding allocations, by state, can be viewed at www.hud.gov/recovery/tcaprecovery.xls. If an agency declines its allocation, 
in whole or in part, such funds will be re-allocated to other State Housing Agencies.  
5 Substantial rehabilitation for a multifamily rental project is defined as a project with 15 or more units for which the alterations would 
equal more than 75 percent of the replacement cost for the facility. 24 CFR 8.22.  
6 For details regarding the calculation of the grant amount, see our February 2009 Client Alert, titled “Housing Tax Credit, New 
Markets Tax Credit, and Business Incentives Included in the American Recovery and Reinvestment Act of 2009.” 
7 HUD Webcast, Tax Credit Assistance Program, May 6, 2009. 
8 HUD Webcast, Tax Credit Assistance Program, May 6, 2009. 
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