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May 2009 

Enactment of the Enterprise State-Owned Assets Law 

On October 28, 2008, after nearly a decade 
of legislative decision making, the Standing 
Committee of the National People’s Congress 
(the “Standing Committee”) promulgated the 
Enterprise State-Owned Assets Law (the 
“State Assets Law”), which will be effective 
as of May 1, 2009. The State Assets Law is 
the most comprehensive legal framework to 
date with respect to the regulation of transfer 
procedures, management and governmental 
oversight of state owned assets and equity 
interests (collectively, “SOAE”).  

Prior to the State Assets Law, policies with 
respect to SOAE were governed by the 
Interim Measures for the Transfer of 
Enterprise State-owned Property Rights, 
issued in December 2003 (the “Interim 
Measures”). While several provisions of the 
Interim Measures will be superseded by the 
State Assets Law, other provisions in the 
Interim Measures that are not addressed by 
the State Assets Law will remain valid and 
enforceable. This article summarizes the 
main provisions of the State Assets Law with 
respect to the transfer of SOAE and, where 
appropriate, describes the extent to which 
the State Assets Law differs from the Interim 
Measures. 

State-owned Assets Supervision and 
Administration Commission 

The State-owned Assets Supervision and 
Administration Commission and its local 
counterparts (collectively, “SASAC”) remain 
the main governmental organs charged with 
implementing and enforcing the State Assets 
Law, which applies to any entity seeking to 
transfer SOAE (a “transferor”) to any person 

(legal or natural) residing inside or outside of 
China (any such party, a “transferee”). 1 

Scope of State-owned Assets and 
Equities 

The types of assets that fall under the 
definition of SOAE set forth in the State 
Assets Law have not changed since the 
Interim Measures. Both sets of regulations 
broadly define SOAE to include a range of 
assets, from tangible assets like buildings 
and machines to intangible assets such as 
equity interests, land use rights and 
intellectual property. The commonality with 
respect to all types of SOAE is that they are 
each owned, either wholly or in part, by the 
state. Thus, if a state-owned enterprise holds 
a 5% equity stake in a corporation, any 
transfer of such 5% interest would be subject 
to the State Assets Law. In the event the 
ownership of any asset or equity is in 
question, SASAC has broad discretion and 
final authority to determine whether such 
asset is “owned” by the state. 

Designated Public Exchange Centers 

As with the Interim Measures, the State 
Assets Law requires that transfers of SOAE 
be conducted via auction or public bidding at 
a public asset exchange center designated by 
SASAC. There are generally no geographical 
restrictions on the use of such exchange 
centers within China, so a Beijing transferor 
entity could use a Shanghai exchange center, 
and vice versa. The exception to this rule 
applies to an enumerated category of 141 
state-owned enterprises, which are required 
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to conduct SOAE transfers solely in Beijing, 
Shanghai or Tianjin. 2 

Private negotiations between transferor and 
transferee are permitted in any of the 
following circumstances: (i) if the auction or 
public bidding results in only one bidding 
party; (ii) if, subject to approval by SASAC, 
the transfer of SOAE is made to an entity 
controlled by the transferor during the 
transferor’s reorganization process (a 
“Reorganization Transfer”) or (iii) if, subject 
to approval by SASAC, the transferor and/or 
the SOAE is in a designated industry.  

Pricing and Valuation of SOAE 

Under the Interim Measures, the transfer 
price of SOAE could not, unless otherwise 
approved by governmental authorities, be 
lower than 90% of the appraisal value. 
Reorganization Transfers were subject to an 
even stricter value threshold of 100% of the 
appraisal value. The State Assets Law has 
eliminated the above requirements and 
replaced them with a broad proviso that the 
minimum transfer price shall be either 
(i) “reasonably determined” by SASAC 
based on the asset’s appraisal value or 
(ii) otherwise approved by SASAC. Although 
the shift from an objective to a subjective 
standard will enable authorities to determine 
the facts of each transaction on an 
individual basis, as is often the case, broad 
discretionary authority carries a risk of 
uncertainty and abuse. As such, in 
connection with any transfer of SOAE, a 
prudent investor (whether operating in 
China via a foreign invested enterprise, or 
purchasing property via an offshore entity) 
should actively engage in the valuation 
process with a licensed valuation agency at 
an early stage to maximize the chance that 
the valuation will be consistent with 
international standards. 

The State Assets Law does not specify 
whether payments must be made in a single 
lump sum, or may be made in installments. 
Guidance on this issue can be found in the 
Interim Measures, which provides that as 
soon as SASAC approves the transfer price, 
the investor should pay in a single lump 
sum. If the amount is relatively large, the 
payment may be made in installments, 
provided that certain conditions are 
satisfied. Such conditions include the 

following, without limitation: (i) the first 
installment is at least 30% of the total 
purchase price, and (ii) the balance of the 
purchase price shall bear interest at a rate 
to be determined by the parties based on 
interest rates for bank loans at such time, 
and shall be due within 1 year of the first 
installment payment date.  

Prohibitions Against Collusion 

In addition to establishing guidelines for the 
transfer of SOAE, the State Assets Law also 
casts a regulatory net over state-owned 
enterprises and “related parties.” 3 Captured 
under the broad swath of activities forbidden 
by the State Assets Law are any transactions 
involving state-owned enterprises where 
unjust interests, improper compensation, 
and/or “malicious collusion” are present. 
Article 72 of the State Assets Law expressly 
provides that any transfer of SOAE shall 
automatically be deemed null and void if the 
parties engage in malicious collusion, which 
has been reported to occur in connection with 
various stages of the SOAE transfer process. 
For example, in an effort to secure a 
favorable price for an investor, a transferor 
might collude with an appraiser to deflate 
asset value and simultaneously engage an 
investor in a “pre-arranged marriage” 
whereby the investor would virtually be 
guaranteed to win the asset at auction.  

The State Assets Law gives SASAC the power 
to terminate a transfer or declare a 
transaction invalid if it determines malicious 
collusion has occurred, without the need (as 
required under the Interim Measures) to bring 
an action in court to declare a transfer invalid. 

While anti-collusion legislation is not new to 
China, the reaffirmation of anti-collusion 
prohibitions in the State Assets Law sends a 
clear warning signal that the issue is of high 
importance to law-makers. As for whether 
the new law will reform market practices, the 
test will be in the government’s ability to 
timely and properly enforce these 
regulations.  

Legal Liabilities and Enforcement 
Procedures 

Other than the single sentence stating that 
transfers of SOAE shall be deemed null and 
void if parties engage in malicious collusion, 
the State Assets Law does not contain any 
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other provision addressing either the legal 
liabilities of parties who contravene SOAE 
transfer policies, or enforcement mechanisms 
to be applied by SASAC. Given the absence 
of enforcement guidelines in the State Assets 
Law, investors will need to look to the 
Interim Measures. 

Pursuant to the Interim Measures, SASAC 
must require a transferor to terminate a 
transaction upon the occurrence of any of the 
circumstances set forth in the Interim 
Measures. Such circumstances include, 
without limitation: (i) transfers of SOAE 
outside of a designated exchange center, (ii) 
transactions involving malicious collusion, or 
(iii) a failure by the parties to adhere to 
procedural requirements. In other instances, 
the relevant authority could bring an action in 
court to declare the transfer invalid, and the 
parties would be obliged to compensate the 
state for any losses arising in connection with 
the contravention of the Interim Measures. 
The person in charge of the transfer and other 
personnel who are directly responsible would 
also be subject to various legal liabilities. 

Oversight of Directors and Managers of 
State-owned Enterprises 

A new provision in the State Assets Law 
(where there is no analogous provision in the 
Interim Measures) grants SASAC the 
authority to appoint directors, managers and 
supervisors of wholly state-owned 
enterprises, and to nominate directors and 
supervisors in partially state-owned 
enterprises. All candidates for such 
managerial positions must be strictly 
evaluated by SASAC, and the performance of 
the appointed directors, managers and 
supervisors will be subject to annual 
evaluation by SASAC. 

The State Assets Law also imposes certain 
fiduciary duties on the directors and senior 
managers of state-owned enterprises. SASAC 
approval will now be required before any 
director or senior manager of a wholly state-
owned enterprise may accept a position in 

any other company. Shareholder approval, in 
addition to SASAC approval, will be required 
if a director or senior manager of a partially 
state-owned enterprise wishes to accept 
employment in any company that engages in 
the same line of business as the state-owned 
enterprise in which the director or senior 
manager is currently employed. 

Conclusion 

At a time when state-owned enterprises hold 
approximately RMB 30 trillion in total assets 
and equity interests, it has become 
increasingly important for China to establish 
a clear regulatory regime to manage state 
assets. A more transparent system of SOAE 
transfer will in turn discourage collusion while 
encouraging potential investors to actively 
participate in the SOAE market. With the 
legal framework in place, the next step in 
developing the system of SOAE transfer will 
be for SASAC to implement detailed 
procedures relating to transfer and 
enforcement. Until then, the impact of the 
State Assets Law on the transfer and 
management of SOAE will remain purely 
speculative. Paul Hastings will continue to 
monitor any future developments in this area 
and will share further observations when 
available. 

Paul, Hastings, Janofsky & Walker LLP is a global 
law firm with 18 offices in Asia, Europe and the 
United States. Paul Hastings has one of the largest, 
full service, multi-jurisdictional legal practices in Asia 
with offices in Beijing, Hong Kong, Shanghai and 
Tokyo. 

Please feel free to discuss any aspect of this 
newsletter with your existing Paul Hastings contacts 
or any of the partners listed below: 

BEIJING 
Huawei Lin: huaweilin@paulhastings.com 

HONG KONG 
Maurice Hoo: mauricehoo@paulhastings.com 

SHANGHAI 
David Wang: davidwang@paulhastings.com 

 
                                               
1 It is unclear whether the State Assets Law applies to transfers of SOAE located offshore. 
2 The special category of state-owned enterprises consists of entities that are directly owned by SASAC. This 
list is updated from time to time by SASAC. 
3 As defined in the State Assets Law, “related parties” include directors, supervisors, senior management 
personnel and their close relatives, and enterprises owned or controlled by such parties. 
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