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Lyondell Chemical Co. v. Ryan: Yes, You Can 
(Purchase or Sell a Delaware Company with a 
Preemptive Bid to a Disinterested Board) 
BY BARRY A. BROOKS, KEVIN C. LOGUE AND ASA R. DANES 

Introduction 

On March 25, 2009, the Delaware Supreme 
Court (the “Court”) issued its highly anticipated 
decision in Lyondell Chemical Co. v. Ryan, 
clarifying the fiduciary duties and limitations on 
potential damages liability of a target 
corporation’s directors when approving a 
disinterested merger, with respect to which there 
is no conflict of interest.1 The Court rejected the 
notion that there are “legally prescribed steps 
that directors must follow” in making reasoned 
decisions as to how best to satisfy the single 
Revlon duty of obtaining the best price for 
stockholders in a sale of the company.2 
Moreover, the Court held that in the context of a 
post-transaction damages lawsuit against 
directors of a target corporation whose charter 
contained an exculpatory provision relating to 
directors’ fiduciary duties, as permitted by 
section 102(b)(7) of the Delaware General 
Corporation Law (“DGCL”), the correct inquiry is 
not “whether disinterested, independent 
directors did everything that they (arguably) 
should have done to obtain the best sale price,” 
but rather “whether those directors utterly failed 
to attempt to obtain the best sale price.” In this 
context, only this “utterly failed” test will be 
applicable in determining whether there was a 
breach of the duty of loyalty by failing to act in 

good faith. Finding that the record clearly 
established that the directors did not fail to act 
in good faith, the Court reversed the decision of 
the Delaware Court of Chancery (the “Chancery 
Court”),3 and held that summary judgment in 
favor of the directors was improperly denied in 
this shareholder class action damages lawsuit. 

As described below, the decision does not 
provide definitive guidance relating to a pre-
closing lawsuit seeking an injunction against a 
proposed transaction and alleging a breach of 
the “duty of care.” 

Background 

Before its sale to Basell AF (“Basell”), a privately 
held Luxembourg chemical company, Lyondell 
Chemical Company, a Delaware corporation 
(“Lyondell”), was the third largest independent, 
publicly traded chemical company in North 
America.  In 2006, Lyondell received overtures 
that Basell was interested in acquiring Lyondell 
for $26.50 to $28.50 per share. At that time, 
Lyondell determined that the price was 
inadequate and that it was not interested in 
selling. 

In May 2007, a Basell affiliate filed a Schedule 
13D, noting it had acquired the right to purchase 
8.3% of the outstanding shares of Lyondell’s 
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common stock and disclosing an interest in 
possible transactions with Lyondell. This 
Schedule 13D signaled to the market that 
Lyondell was “in play,” and Lyondell’s stock rose 
to $37 from $33 per share on the day the 
Schedule 13D was made public. In response to 
the Schedule 13D, the Lyondell board promptly 
convened a special meeting, but the directors 
decided to take a “wait and see” approach to 
gauge the reaction of the market and Lyondell’s 
major shareholders, and to see if any alternative 
suitors would express an interest in Lyondell.  

In July 2007, following negotiations between a 
Basell representative and the Lyondell CEO, 
Basell made an all-cash offer of $48 per share 
(for an approximate total purchase price of 
$13 billion), but the offer was conditioned on 
signing a merger agreement within one week. 
Following a week of activity by the Lyondell 
board and its advisors, a merger agreement was 
signed on July 16, 2007. The $48 per share price 
represented a 45% premium over the closing 
share price on May 10, 2007, the last trading 
day before the Schedule 13D was filed and the 
public became aware of Basell’s interest in 
Lyondell, and a 20% premium over Lyondell’s 
closing price on July 16, 2007, the day before 
the merger was announced. The merger was 
approved at a special stockholders’ meeting on 
November 20, 2007 by more than 99% of the 
voted shares. 

Litigation began on July 23, 2007 in Texas state 
court, where the plaintiff in that case 
unsuccessfully sought a preliminary injunction 
seeking to avoid the transaction. Ryan filed this 
shareholder class action damages suit in the 
Chancery Court on August 20, 2007, but did not 
seek a preliminary injunction (or other expedited 
action). In a July 29, 2008 decision, the 
Chancery Court denied the directors’ motion for 
summary judgment as to plaintiffs’ Revlon and 
deal-protection claims, for the reasons described 
below. The Supreme Court accepted the 
directors’ application for certification of an 
interlocutory appeal. 

The Chancery Court Decision 

Because Lyondell had a provision in its certificate 
of incorporation exculpating directors for liability 
for money damages to the fullest extent 
permitted by DGCL 102(b)(7), both courts 
recognized that a mere finding that directors had 
breached their duty of care could not survive 
the summary judgment motion. Instead, to 
withstand summary judgment, there needed to 
be a material question of fact related to a claim 
that could not be exculpated under Delaware 
law, namely in this context, a breach of the duty 
of loyalty. Both courts acknowledged that the 
record revealed a target company board that 
was independent, disinterested and not 
motivated by self-interest or ill will. However, 
prior Delaware cases have established that a 
director can breach a duty of loyalty by failing 
to act in good faith and that, under certain 
circumstances, an “intentional dereliction of 
duty” or a “conscious disregard for one’s 
responsibilities” may amount to bad faith.4 

Accordingly, the question was whether the 
directors were entitled to summary judgment on 
the claim that they breached their duty of loyalty 
by failing to act in good faith. The Chancery 
Court concluded that in fulfilling Revlon duties to 
maximize value on a sale of the company, 
directors must engage actively in the sales 
process and that they must confirm that they 
have obtained the best available price by: 
(1) conducting an auction, (2) conducting a 
market check, or (3) demonstrating “an 
impeccable knowledge of the market.” The 
Chancery Court found that “unexplained 
inaction” permitted a reasonable inference that 
the directors may have consciously disregarded 
their fiduciary duties, thereby breaching the duty 
of loyalty. Accordingly, the Chancery Court 
denied summary judgment. 

The Chancery Court recognized that several 
undisputed facts might support summary 
judgment in favor of the Lyondell directors: 
(1) the directors were “active, sophisticated, and 
generally aware of the value of the Company and 
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the conditions of the markets in which the 
Company operated;” (2) the directors had 
reason to believe that no other bidders would 
emerge, given the price Basell had offered and 
the limited universe of companies that might be 
interested in acquiring Lyondell’s unique assets; 
(3) the Lyondell CEO negotiated the price up 
from $40 to $48 per share, a price which 
Lyondell’s financial advisor opined was fair; and 
(4) no other buyer expressed interest during the 
four months between the merger announcement 
and the stockholder vote.  

Nonetheless, the Chancery Court expressed 
concern about the speed with which the 
transaction was consummated, the directors’ 
failure to negotiate better terms from Basell and 
their failure to seek potentially superior deals 
from other bidders. Specifically, the Chancery 
Court questioned “the adequacy of the Board’s 
knowledge and efforts,” – noting among other 
things that the limited record before the court 
suggested that: (1) after the Schedule 13D was 
filed in May, the directors apparently took no 
action to prepare for a possible acquisition 
proposal; (2) the merger was negotiated and 
finalized in less than one week, during which 
time the directors met for a total of only seven 
hours to consider the matter; (3) the directors 
did not seriously press Basell for a better price, 
nor did they conduct even a limited market 
check; and (4) although the deal protections 
were not unusual or preclusive, the Chancery 
Court was troubled by the Board’s decision to 
grant considerable protection to a deal that may 
not have been adequately vetted under Revlon. 
The Chancery Court questioned the directors’ 
“two months of slothful indifference despite 
knowing that the Company was in play,” and the 
fact that they “languidly awaited overtures from 
potential suitors….” 

The Delaware Supreme Court Decision 

In overturning the Chancery Court and holding 
that the Lyondell directors were entitled to 
summary judgment on the claim that they 
breached their duty of loyalty by failing to act in 

good faith, the Court declined to defer to the 
Chancery Court’s determination that trial was 
necessary to expand the record. The Court noted 
that “the trial court reviewed the existing record 
under a mistaken view of the applicable law,” 
namely that the Chancery Court: (1) “imposed 
Revlon duties on the Lyondell directors before 
they either had decided to sell, or before the sale 
had become inevitable”; (2) “read Revlon and its 
progeny as creating a set of requirements that 
must be satisfied during the sale process”; and 
(3) “equated an arguably imperfect attempt to 
carry out Revlon duties with a knowing disregard 
of one’s duties that constitutes bad faith.” 

 The Court confirmed that Revlon duties do not 
arise simply because a company is “in play,” and 
that the “duty to seek the best available price 
applies only when a company embarks on a 
transaction – on its own initiative or in response 
to an unsolicited offer – that will result in a 
change of control.” The Court found that the 
Schedule 13D did not put the Lyondell directors 
and the market in general on notice that Basell 
was interested in acquiring Lyondell. The Court 
highlighted the facts that the directors held a 
special meeting on the same day to consider 
whether Lyondell should take any action and the 
directors decided that they would neither put the 
company up for sale nor institute defensive 
measures, instead deciding to “wait and see.” 
The Court held that “decision was an entirely 
appropriate exercise of the director’s business 
judgment.” Accordingly, the Court held that the 
time for action under Revlon did not begin until 
July 10, 2007, when the directors began 
negotiating the sale of Lyondell, and noted that 
during that following week the CEO tried to 
negotiate better terms, and that the directors 
considered Basell’s offer, met several times, 
evaluated Lyondell’s value, evaluated the price 
offered, and approved the merger. 

The Court confirmed that there “is only one 
Revlon duty – to ‘[get] the best price for the 
stockholders at a sale of the company,’” that 
there are no legally prescribed steps that 
directors must follow, and that directors’ 
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decisions must be reasonable, not perfect. “No 
court can tell directors exactly how to accomplish 
that goal, because they will be facing a unique 
combination of circumstances, many of which 
will be outside their control.” The Court noted 
that even though the directors did not conduct 
an auction or a market check, and did not satisfy 
the Chancery Court that they had “impeccable” 
market knowledge, under the totality of the 
circumstances, even on the limited record 
available, these failures effectively amounted at 
most to a breach of the duty of care, which 
under the circumstances could not be pursued 
due to the exculpation clause. (As an aside, the 
Court also observed that in evaluating the 
totality of the circumstances on the limited 
record, it would have been inclined to hold that 
the directors had fulfilled their burden under 
Revlon.) The Court held that there was no 
evidence from which to infer that the directors 
breached their duty of loyalty by knowingly 
ignoring their responsibilities. 

Finally, but importantly, the Court noted that 
because there are no legally prescribed steps 
that directors must follow in satisfying their 
Revlon duties, “the directors’ failure to take any 
specific steps during the sale process could not 
have demonstrated a conscious disregard of 
their duties.” Notably, the Court held that, 
“instead of questioning whether disinterested, 
independent directors did everything that they 
(arguably) should have done to obtain the best 
sale price, the inquiry should have been 
whether those directors utterly failed to 
attempt to obtain the best sales price.” 
(Emphasis added.) The Court noted that the 
Lyondell directors met several times to consider 
Basell’s premium offer. They were generally 
aware of the value of their company and knew 
the chemical company market. The directors 
solicited and followed the advice of their financial 
and legal advisors, and they attempted (through 
the CEO) to negotiate a higher offer even though 
all the evidence indicates that Basell had offered 
a “blowout price.” The Court held that only 
where such directors “knowingly and completely 
failed to undertake their responsibilities would 

they breach their duty of loyalty,” and that there 
was no evidence from which to infer such a 
loyalty breach on this record. 

Impact of The Decision 

The Lyondell decision should provide comfort to 
independent, disinterested, well-intentioned and 
active directors who, while striving to actively 
fulfill their duties in good faith and to comport 
with corporate governance best practices, 
nonetheless have feared being second-guessed 
for things they did or did not do in the course of 
making reasoned and informed decisions. The 
Court, quoting last year’s Lear decision from the 
Chancery Court, has clarified that in the 
transactional context, it will take an “extreme set 
of facts” to sustain a disloyalty claim based on 
“the notion that disinterested directors were 
intentionally disregarding their duties.”5  

It is important to note, however, that Lyondell 
dealt with litigation seeking money damages 
only against disinterested and independent 
directors of a company with a charter 
exculpation provision in place. The case further 
emphasizes the importance for directors to make 
sure that a proper charter fiduciary duty 
exculpation clause permitted by DGCL 102(b)(7) 
is in place. Moreover, to the extent a particular 
transaction or circumstance raises questions 
about the independence or disinterestedness of 
directors, Lyondell may not offer as much 
protection, at least to the conflicted directors. 
And, it should be especially stressed that this 
decision arose in the context of a post-closing 
dispute for money damages, where the charter 
exculpation provision was “in play” because 
claims sounding only in breaches of the duty of 
care may be exculpated in that context. On the 
other hand, in an action seeking to enjoin a 
transaction based on Revlon or other fiduciary 
duty breaches, for example, the exculpation 
provision would have no application. In that 
context, we note that the Lyondell court 
specifically observed that it would not question 
the trial court’s decision to seek additional 
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evidence in a context where the issue was 
whether the directors had exercised due care.  

Finally, the Court has recently emphasized that 
officers have the same fiduciary duties as 
directors.6 We note, however, that, under 
current Delaware law, officers do not have the 
benefit of the exculpatory charter provisions 
permitted for directors by DGCL 102(b)(7). 

Accordingly, if the conduct of officers is at issue, 
Lyondell may be distinguishable on that basis as 
well. Thus, for all of these and other reasons, it 
remains important for directors and officers to 
attempt to fulfill their duties in the transactional 
context in a reasoned, informed, active and 
independent matter. However, Lyondell may 
allow such directors attempting to do so to rest a 
bit easier. 
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