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Proposed EPA Rule Would Lay Foundation for 
Federal Cap-and-Trade System 
BY TOM MOUNTEER, DEBORAH SCHMALL, JENNIFER SHEA AND MATTHEW RAEBURN 

In what many see as a first step toward 
economy-wide cap-and-trade legislation, U.S. 
EPA recently published a proposed rule that 
would require certain facilities to monitor and 
report their greenhouse gas (“GHG”) emissions.1 
In December 2007, Congress required EPA to 
gather GHG emissions information, which should 
lay the foundation for cap-and-trade legislation. 
The rule is only at the proposal stage. EPA is 
accepting public comment on the proposal until 
June 9, 2009, and EPA has conducted public 
hearings during the comment period. EPA 
expects to issue the final rule this summer and 
to require reporting by March 31, 2011. 

The emission sources likely to bear the brunt of 
the monitoring and reporting requirements under 
this proposed rule are in industry sectors known 
to be large GHG emitters: Aluminum producers, 
petroleum refiners, and cement producers. 
These sources must monitor and report 
regardless of their emissions levels. Electricity-
generating facilities are subject to reporting 
requirements if they are already subject to the 
Acid Rain Program or their annual emissions 
exceed 25,000 metric tons of carbon dioxide 
equivalent (“CO2e”). Likewise, other industrial 
sources, including pulp and paper 
manufacturing, industrial landfills, steel, lead, 
glass, and ethanol producers, are not subject to 
reporting requirements unless their annual 
emissions exceed that threshold. 

EPA’s proposal sets detailed rules for the 
industrial sources that are covered by the rules 
and captures “upstream” sources of GHG 
emissions (such as coal, petroleum, and natural 
gas suppliers) and certain vehicle and engine 
manufacturers. In total, the rule covers 85-90 
percent of U.S. GHG emissions. The proposal 
also sets rules for monitoring and verifying GHG 
emissions. The proposal tries to lessen its 
regulatory burden by allowing alternative forms 
of measuring emissions either through direct 
emissions monitoring or emissions calculation 
methodologies based on existing federal and 
state protocols. The proposal also allows “self 
certification” (i.e., the emitter certifies the 
accuracy of its monitoring) with EPA verifying 
the emitter’s annual reports. 

The possibility of large scale commercial and 
residential buildings being captured by the rule is 
something EPA considered carefully. Under the 
proposal, a commercial or residential building 
would only have to report if it had a combustion 
unit (such as a boiler) with an aggregate 
maximum rated heat input capacity of at least 
30 million Btu/hr and emitted more than 25,000 
metric tons of CO2e. EPA believes that few 
commercial and residential buildings will be 
captured under this standard, because such 
buildings simply do not have combustion sources 
of this scale. EPA says that over 75 percent of 
buildings have combustion units totaling less 

April 2009 



 

  2 

than 1 million Btu/hr and that 80 percent of 
commercial buildings have boilers with less than 
10 million Btu/hr.  

President Obama has thrown his support behind 
an economy-wide cap-and-trade approach to 
controlling GHG emissions. His budget 
projections for future years depend on the 
revenues generated in auctions of GHG 
allowances. A necessary first step in that process 
is gathering the data necessary to implement 
such a program. The remainder of this client 
alert provides more detail on EPA’s proposal, 
including sources covered, its monitoring and 
verification provisions, its compliance deadlines, 
recordkeeping, and enforcement provisions, and 
its key implications. 

Covered Sources 

EPA’s proposed rule imposes reporting 
requirements on several categories of GHG-
emitting sources. The mandatory reporting 
covers over 30 industrial sectors as well as other 
large sources of GHG emissions based on an 
aggregate maximum rated heat input capacity 
greater than 30 million Btu/hr. For all covered 
sources, EPA mandates emissions reporting for 
the six GHGs covered under the United Nations 
Framework Convention on Climate Change 
(“UNFCCC”), carbon dioxide (“CO2”), methane 
(“CH4”), nitrous oxide (“N2O”), sulfur 
hexafluoride (“SF6”), hydrofluorocarbons 
(“HFCs”), perfluorochemicals (“PFCs”), as well as 
other fluorinated gases (e.g., nitrogen trifluoride 
and hydrofluorinated ethers). Gases other than 
CO2 are measured in metric tons of carbon 
dioxide equivalent (“CO2e”). 

EPA intends to collect emissions data at the 
facility level for the majority of covered sources.2 
EPA identified 19 industrial sectors for which the 
reporting requirements apply regardless of a 
facility’s annual GHG emissions. For other 
specified industrial sectors, EPA used an annual 
reporting threshold of 25,000 metric tons CO2e 
(which approximately equals the annual GHG 
emissions of 4,500 passenger vehicles). The 
proposed rule also applies to upstream sources 

and certain engine manufacturers. The 
categories of covered sources are summarized in 
more detail below. 

• Downstream Industrial Sources. Over 30 
industrial sectors must monitor and report 
annual GHG emissions under the proposed 
rule. Nineteen of these industrial sources, 
such as electricity generating facilities 
already subject to the Acid Rain Program, 
petroleum manufacturers, and cement 
producers, are required to report their GHG 
emissions regardless of whether they meet 
the 25,000 metric ton CO2e threshold. Other 
industrial sources – pulp and paper 
manufacturing, industrial landfills, steel, 
lead, glass, and ethanol producers – are not 
subject to reporting requirements unless 
their annual emissions exceed the 25,000 
metric ton CO2e threshold.  

• Upstream Sources. Fuel suppliers of coal, 
petroleum products, and natural gas as well 
as suppliers of industrial GHGs, such as 
refrigerants, are covered upstream sources. 

• Mobile Sources. Certain vehicle and engine 
manufacturers must report emissions rates 
for CO2, CH4, N2O, and in some cases, 
HFCs.3  

• Non-Industrial Stationary Sources. 
Facilities that do not fall under the other 
source categories above are subject to the 
rule’s reporting requirements if: (1) they 
emit more than 25,000 metric tons of CO2e 
annually in combined emissions from 
stationary combustion, and (2) their 
stationary combustion units have an 
aggregate maximum rated heat input 
capacity of at least 30 million Btu/hr such as 
boilers. 

While this last category of covered sources could 
potentially include large commercial and 
residential buildings, EPA believes that the 
majority of building owners will not be required 
to report. According to EPA, over 75 percent of 
buildings have combustion units totaling less 
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than 1 million Btu/hr and approximately 80 
percent have boilers with less than 10 million 
Btu/hr. Thus, only a very small number of 
commercial and residential buildings with large 
electrical, heating and cooling systems will be 
subject to reporting requirements. EPA estimates 
that of the 30,000 facilities required to assess 
whether or not they must report their GHG 
emissions under the rule, only about 13,000 of 
those facilities will determine that emissions 
reporting is required. Once a facility is required 
to report, it must continue to report even if its 
emissions fall below the proposed rule’s 
thresholds in subsequent years. 

Monitoring and Verification 

One of EPA’s stated goals in creating the 
proposed rule was to minimize the regulatory 
burden on covered sources. In that regard, the 
proposed rule focuses on direct emissions rather 
than indirect emissions from use of electricity or 
steam power. Indeed, a number of the covered 
industrial sources already use continuous 
emissions monitoring systems (“CEMS”) to 
report direct emissions of certain pollutants. 
These sources use CEMS to report data, 
including CO2 emissions, to EPA (or state 
environmental agencies) pursuant to existing 
Clean Air Act obligations. However, CEMS is not 
an available monitoring option for many of the 
other GHGs that must be reported under the 
proposed rule. Therefore, EPA allows operators 
to use two emissions monitoring alternatives: 
(1) direct emission measurement, or (2) facility-
specific GHG calculation methods, which differ 
depending on the source category.  

For the latter alternative, EPA sought to use GHG 
monitoring and calculation methodologies similar 
to those used by existing mandatory and 
voluntary reporting programs such as The 
Climate Registry, the California Climate Action 
Registry, state mandatory GHG reporting rules, 
and EPA’s voluntary program, Climate Leaders. 
For example, using GHG calculation 
methodologies, a manufacturing facility using 
raw materials could calculate its GHG emissions 

by measuring the amount of materials used and 
the carbon content of those materials. While 
direct emission measurement through the use of 
CEMS is a more accurate method of determining 
GHG emissions amounts, EPA acknowledges that 
technological and economic concerns make 
facility-specific calculation methods a necessary 
alternative for some covered sources.  

EPA sought to further reduce the regulatory 
burden on covered sources by allowing self 
certification with EPA verification. EPA 
verification entails EPA’s review of the annual 
emissions reports for completeness and 
accuracy.4 In the preamble to the proposed rule, 
EPA expressly left the door open to require 
independent, third-party verification of emissions 
reports in the future. 

Compliance Deadlines, Recordkeeping 
and Enforcement  

Under EPA’s proposed rule, operators of covered 
sources must submit their first annual emissions 
monitoring reports by March 31, 2011 (except 
for engine manufacturers, which are not required 
to begin monitoring and reporting until the 2011 
model year). EPA requires operators to maintain 
records of their monitoring activities, including 
documentation of all units and operations for 
which GHG emissions are calculated, the process 
used to collect data, and the methods and 
factors used to calculate emissions. Under the 
Clean Air Act, covered sources that fail to report, 
or properly report, their GHG emissions could be 
subject to enforcement action, including civil and 
administrative penalties of up to $32,500 per 
day.  

For the first reporting period in 2010, EPA 
estimates total national annualized compliance 
costs of $168.4 million, which is expected to fall 
to $134 million the following year. EPA further 
estimates that the cost of reporting would be 
less than one percent of the average annual 
sales, even for sectors with the largest economic 
impacts. 
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Key Implications 

There are several key implications associated 
with EPA’s proposed mandatory GHG reporting 
rule should it take effect beginning in 2010. 

• Evaluation by Large Commercial and 
Residential Buildings. While EPA estimates 
that very few buildings will be subject to the 
mandatory reporting rule, a number of 
building operators will need to examine their 
stationary combustion units to determine 
whether they exceed the rule’s threshold of 
30 million Btu/hr. About 17,000 facilities will 
conduct this evaluation and expend some 
initial compliance costs to determine that 
they are not subject to the rule’s reporting 
requirements.  

• Complexity of Monitoring and 
Calculating GHG Emissions. There are 
oftentimes multiple sources of GHG 
emissions at any given industrial facility. In 
order to measure total GHG emissions, the 
facility must use both direct emissions 
monitoring and emissions calculation 
methodologies. For instance, a petroleum 
refinery may use CEMS to measure CO2 

emissions from its stacks, boilers, and 
furnaces, and calculation methodologies to 
measure GHG emissions from its storage 
tanks, loading operations, process vents, 
equipment leaks, and an onsite landfill. 
These various monitoring and calculation 
methods create a complicated system for 
certain industrial sectors.  

• Enforcement. The complexity of monitoring 
and calculating GHG emissions could lead to 
a significant amount of enforcement risk for 
covered sources. In addition to failure to 
submit the annual GHG emissions report, 
covered sources could be at risk of 
enforcement action for inaccurate emissions 
estimations using EPA’s methodologies or 
failure to continuously monitor and test 

emissions as required. Given that reducing 
GHG emissions is one of the Obama 
administration’s top priorities, many 
speculate that EPA will put substantial 
resources behind enforcement of the 
mandatory GHG emissions reporting rule. 

• Public Transparency and Potential 
Litigation. The mandatory GHG reporting 
rule will create a publicly available 
information source for GHG emissions of 
covered industrial sectors. EPA plans to 
publish data submitted in the annual GHG 
emissions reports on its website in a timely 
manner after the reporting deadline. 
Additionally, the annual facility-level GHG 
emissions data from the mandatory 
reporting rule will improve the quality of 
data in the Inventory of U.S. Greenhouse 
Emissions and Sinks submitted to the 
UNFCCC as an annual reporting 
requirement.5 As a result, there are sure to 
be winners and losers based on information 
about a particular company’s carbon 
footprint in comparison to its peers. 
Shareholders may use this information to 
demand more environmentally responsible 
behavior from companies. In addition, this 
publicly available information could spur 
litigation by state attorney generals and 
citizens groups against large emitters.  

• Foundation for Federal Cap-and-Trade 
Program. The proposed rule represents a 
first step in collecting data needed to 
develop forthcoming policies on federal GHG 
emissions regulation, particularly a cap-and-
trade scheme. By collecting accurate data 
about GHG emissions of individual facilities 
and sources, the U.S. seeks to avoid some of 
the overall location issues experienced by 
the European Union Emissions Trading 
Scheme during its first implementation 
phase, clearing the way for a more effective 
cap-and-trade system in the U.S. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

San Francisco 

Deborah Schmall  
415-856-7005 
deborahschmall@paulhastings.com 

 

Washington, D.C. 

Tom Mounteer 
202-551-1775 
tommounteer@paulhastings.com 

Matthew Raeburn 
202-551-1816 
matthewraeburn@paulhastings.com

 

Jennifer Shea 
202-551-1793  
jennifershea@paulhastings.com 

 

 
1 See Mandatory Reporting of Greenhouse Gases, 74 Fed. Reg. 16,448 (Apr. 10, 2009). 
2 “Facility” is defined as “any physical property, plant, building, structure, source or stationary equipment located on one 
or more contiguous or adjacent properties in physical contact or separated solely by a public roadway or other public right-
of-way and under common ownership or control, that emits or may emit any [GHG].”  

3 Except for exempt small-volume manufacturers, vehicle and engine manufacturers required to report emissions rates 
include: (1) passenger cars, light trucks, and medium-duty passenger vehicles (2) highway heavy-duty engines and 
complete vehicles; (3) non-road diesel engines and non-road large spark-ignition engines; (4) non-road small-spark-
ignition engines, marine spark-ignition engines, personal watercraft, highway motorcycles, and recreational engines and 
vehicles; (5) locomotive and marine diesel engines; and (6) jet and turboprop aircraft engines. 

4 By contrast, California's GHG mandatory reporting regulations, adopted pursuant to California's Global Warning Solutions 
Act of 2006 (known as California's AB 32 law), requires third-party verification beginning in 2010. California’s first 
mandatory GHG Emissions Data Reports are due on April 1 and June 1 of this year. Furthermore, states participating in the 
Western Climate Initiative, which also requires third-party verification for facilities with emissions of 25,000 or more metric 
tons per year, commence mandatory GHG emissions data reporting on Jan 1, 2010. 

5 On April 15, 2009, EPA released the Inventory, which found that overall emissions during 2007 increased by 1.4 percent 
from the previous year. See Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2007, at 
http://epa.gov/climatechange/emissions/downloads09/InventoryUSGhG1990-2007.pdf. 
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