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French Issuers: All You Need to Know for your 
Next Equity Offering 
BY ERWAN BARRE AND GUILLAUME BOITEL 

Faced with the economic downturn and 
increasingly difficult access to credit, as well as 
with deteriorating profitability, some publicly 
traded companies are considering an issuance of 
equity securities to strengthen their balance 
sheets and financial structure and, in some 
cases, maintain their credit ratings with rating 
agencies1. This trend, which mainly affected 
banks in 2008, has broadened in recent months 
to include non-financial companies. 

To prepare for such a transaction, which might 
need to be realized on short notice, it is worth 
reviewing certain problem areas and constraints 
that issuers may encounter, both with respect to 
the structure of their transactions and the 
information to be disclosed to the market, 
especially in light of recent changes in applicable 
law and regulations. 

1. Structuring the Transaction 

The significant volatility presently being 
experienced by the financial markets makes it 
difficult for issuers and financial institutions 
responsible for placing securities to handle 
issues of equity securities. In this context, the 

                                               
1 “According to Thomson Reuters, almost 30 billion 
dollars in capital increases have already been announced 
and completed in Europe. And investment bankers expect 
important financings.” Les Echos, March 2, 2009. 

principal constraints that affect such transactions 
relate to setting the price and the calendar, even 
if recent reforms provide greater flexibility to 
issuers. All of the rules and practices discussed 
below apply both to issues of shares and to 
issues of OCEANE2 convertible/exchangeable 
debt securities, since the structural and timing 
considerations are the same. 

Among the various alternatives available to an 
issuer, we will discuss capital increases involving 
priority access to existing shareholders of an 
issuer and transactions that do not do so, then 
we will discuss issues relating to pricing an 
issuance at a level that is below a share’s par 
value, use of the “simple track” procedure, and 
coordinating the timing of the offering with the 
public filing of the Annual Report (“Document de 
Référence”) for 2008. 

1.1 Rights Offerings 

The present downturn in trading prices has made 
many companies hesitant to undertake a capital 
increase without giving existing shareholders 
either the possibility to participate directly, or to 
monetize any dilution.  

                                               
2 Obligations Convertibles ou Echangeables en Actions 
Nouvelles ou Existantes – Debt securities Convertible into, 
or Exchangeable for, New or Existing Shares. 
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A. Rights Offerings (Capital Increases with 
Shareholder Pre-Emptive Rights Maintained) 

The traditional form of a transaction providing 
for priority to be given to existing shareholders is 
a “rights offering”, known in France as a capital 
increase with preferential subscription right 
maintained (“augmentation de capital avec 
maintien du droit préférentiel de souscription 
(DPS)”).  

In connection with a capital increase that takes 
the form of a rights offering, the issuer must 
comply with the schedule imposed by law to 
enable shareholders to exercise their preferential 
subscription rights effectively, or to cash them 
out by selling them on the market. 

As a result of the recent elimination of certain 
notices in the official newspaper for legal 
announcements, called the BALO, the principal 
constraint applicable in this situation is the 14 
day time period between the approval (visa) of 
the prospectus granted by the AMF and the end 
of the subscription period.3 

This long period of exposure to the market 
generally requires anticipating a significant 
discount from a share’s trading price to take 
account of market uncertainties during the 
subscription period. In the present context of 
high volatility, the discount required by 
underwriters to ensure success of the 
transaction, therefore, may be greater than 
otherwise might be the case in more stable 
market conditions. 

                                               
3 In connection with reform of the BALO under Decree 
n° 2008-258 dated March 13, 2008, the obligation to run a 
notice in the BALO was eliminated for companies making a 
public offering, since publication of the terms and 
conditions of the issuance is ensured by the prospectus 
and other financial information made public in accordance 
with Article L. 412-1 of the French Monetary and Financial 
Code, which cross-references to the AMF’s General Rules 
and Regulations (“Règlement Général”). 

 

From a legal point of view, a rights offering 
provides great flexibility, since it may be 
undertaken without any limitations on the price, 
since the only limit is the one imposed under Art. 
L. 225-128 of the French Code of Commerce, 
which requires that any issuance of shares must 
be made for a price greater than par (see, 
Section 1.3 below). 

B. Synthetic Rights Offering (Free Grants of Stock 
Warrants) 

Undertaking a capital increase by free grants of 
warrants (BSA gratuits) to all shareholders 
having exercise conditions similar to pre-emptive 
rights makes it possible, as a practical matter, to 
reduce slightly the time periods applicable to the 
issuance.  

In such a scenario, the company issues stock 
warrants to its shareholders without 
consideration, which may be exercised or sold. 
Investment banks underwriting the transaction 
undertake to buy the unexercised warrants, 
exercise them, then place the underlying shares 
for a price that results from a book building 
procedure. The value of the warrants (resulting 
from the difference between the placement price 
and the subscription price) is then refunded to 
the shareholders of the company who sold them 
to the investment banks. 

This procedure produces greater flexibility in 
fixing the exercise period and potentially a lower 
financial cost for the shareholders, depending on 
the success the investment bankers have placing 
the underlying shares with institutional 
investors. 

Another advantage of this approach is that it 
allows for more targeted marketing of the 
company’s shares. Finally, the organization of a 
placement of shares for which the warrant 
holders have not subscribed can make it possible 
to maximize the placement price and, therefore, 
the value received by the shareholders who may 
decide not to take part in the transaction. 
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1.2 Transaction Other than a Rights 
Offering 

A. Reserved Capital Increase 

This approach has usually been harder to 
implement, because it requires that the 
shareholders adopt a resolution specifically 
indicating the price, or the terms and conditions 
for determining the price. As a result of the 
notice periods for organizing shareholders’ 
meetings, it became publicly known at least 35 
days prior to implementation of the transaction. 
Even if it was possible to treat such a transaction 
as a long-term investment, it is difficult to justify 
subscribing for shares at a price that is unrelated 
to the market price, and such a discrepancy 
would be all the more likely to the extent that 
the volatility is high. 

Although boards of directors remain reluctant in 
most cases to set the price themselves, having 
the shareholders’ meeting approve the terms 
and conditions for fixing the price can provide a 
certain flexibility, as long as the market for the 
shares remains relatively liquid, and the 
reference period is long enough. 

B. Private Placement 

The Ordinance dated January 22, 2009, 
reforming the rules on public offerings4 also 
made the rules applicable to private placements 
more flexible. They may now occur: 

• in connection with an issuance reserved 
to a category of investors – but for the 
delegation of authority given by the 
shareholders to the board of directors or 
executive board to be valid, the 
applicable resolution must define with 
sufficient clarity the class of investors 
that the company intends to benefit from 
the issuance; the AMF normally 

                                               
4 Ordinance (“Ordonnance”) n° 2009-80 dated January 
22, 2009, relating to public offerings of securities and 
enacting various provisions of a financial nature, to take 
effect on April 1, 2009. 

considers that “qualified investors”5 is 
too broad to constitute a permitted class 
of investor; 

• through a capital increase with 
elimination of shareholder pre-emptive 
rights, by private placement (i.e., to 
qualified investors, or to a restricted 
group of investors) that can involve up 
to 20% of the share capital per year, 
without any limitations as to timing and 
on the condition that the offer price be at 
least equal to the volume weighted 
average price for the three trading 
sessions immediately preceding the 
fixing of the price, reduced, if at all, by a 
maximum discount of 5%. This new 
opportunity results from the above-cited 
Ordinance. 

In both cases, the timetable for the placement is 
determined freely by the issuer; companies 
considering it in the short term, however, should 
hold a shareholders’ meeting for such purpose, 
in most cases, which could interfere with this 
flexibility. In the longer term, most issuers will 
likely propose to their shareholders to vote for 
such delegations of authority at their annual 
meetings. 

C. Public Offerings (with Elimination of 
Shareholders’ Pre-Emptive Rights) 

A public offering can be organized within limited 
time periods, the offering period itself being 
limited to three trading days. Such flexibility is 
enhanced by the fact that most issuers hold 
delegations of authority for such purpose from 
their shareholders. 

A capital increase with elimination of 
shareholders’ pre-emptive rights and a public 
offering is subject to a rule on minimum pricing 
corresponding to the volume weighted average 
price for the three trading sessions immediately 
preceding the fixing of the price, reduced, if at 

                                               
5 “Revue de l’AMF” [“AMF Review”] November 2004, p. 79 
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all, by a maximum discount of 5%. In a period of 
high volatility, this restriction may be 
detrimental to the transaction, since the 
minimum price could be greater than the trading 
price. 

The combination of an accelerated book building 
procedure with a public offering makes it 
possible to lessen this problem. In such a 
procedure, the price results from a book-building 
procedure. The public offering can then be 
completed at the same price and during a period 
of three days, in compliance with applicable law 
and regulations. 

Shareholders may also authorize their board of 
directors or executive board to determine the 
new issuance price themselves, up to a limit of 
10% of the share capital over a period of a year, 
on terms and conditions that they determine on 
the basis of reports received from the board of 
directors or executive board and the statutory 
auditors6. This scenario makes it possible to 
complete a transaction without legal or 
regulatory constraints on the offering price, 
making it particularly attractive. In such case, it 
is not necessary to file and make a prospectus 
public, when the shares represent, over a period 
of 12 months, less than 10% of the number of 
shares of the same class admitted to trading on 
the same securities exchange. Such 10% ceiling 
and the AMF’s restrictive approach in connection 
with private placements mentioned above, which 
makes it impossible to reserve an issuance to a 
class of or “qualified investors” and makes a 
public offering de facto necessary have limited 
its success.  

1.3 Issuance Price Below Par 

Any issuance of shares, regardless of the type of 
offering, must be made for a subscription price 
at least equal to the par, or nominal, value of 
the shares, whether set forth in the articles of 
association, or implied (aggregate amount of 
share capital divided by the number of shares). 
                                               
6 Article L. 225-136, section 2 of the Code of Commerce. 

The fall in trading prices and the increase in 
volatility that often requires, as we have seen, 
that significant discounts be granted, have 
increased the number of companies that are 
unable to comply with this rule. 

Under such circumstances, the traditional 
response in practice has been to reduce the par 
value, which implies, among other things, to 
extend the lead time to completion (organization 
of a shareholders’ meeting, period for creditors 
to file objections). The capitalization of certain 
reserves is a more innovative solution that can 
make it possible, in many cases, to overcome 
this pricing obstacle without major inconvenience 
for the timing of the transaction. 

1.4 Simplified Review Procedure by the 
AMF (Simple Track) 

The question of using the simplified procedure in 
order to obtain approval (visa) from the AMF, 
implemented by the AMF in March 2008, may 
arise7. This procedure does not make it possible 
to avoid in any meaningful way the timing 
constraints applicable to a proposed transaction, 
but is intended to simplify the exchanges with 
the AMF in connection with review of the 
transaction. 

This procedure, however, remains available only 
to certain issuers which have already filed 
Annual Reports (Document de Référence) with 
the AMF for three consecutive fiscal years and, 
furthermore, are in a position to certify that they 
are in compliance with all of their periodic 
market disclosure requirements. Also specifically 
excluded from this procedure are companies that 
are subject to the procedures set forth in Book 
VI of the French Code of Commerce relating to 
companies experiencing financial difficulties, i.e., 
the so-called alert procedure (“procédure 

                                               
7 Procedure set forth in Article 5 of Instruction n° 2005-
11 dated 13 December 2005 relating to the information to 
be provided in connection with public offerings of 
securities, adopted under Title I of Book II of the AMF’s 
General Rules and Regulations. 
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d'alerte”), ad hoc mandate (“mandat ad hoc”), 
conciliation proceedings (“conciliation”), 
safeguard proceedings (“procédure de 
sauvegarde”) and insolvency and liquidation 
proceedings (“procédures de redressement et de 
liquidation judiciaries”). 

A further limitation may apply: only a form of 
offering memorandum of the type prepared by 
the AMAFI8 and approved by the AMF may be 
used in connection with such procedure. As of 
this date, only a form offering memorandum 
relating to rights offering has been published by 
the AMAFI. The forms of offering memoranda 
relating to share issuances where shareholders’ 
pre-emptive rights are eliminated and which are 
not subject to any other priority rights, on the 
one hand, and those relating to issues of 
OCEANE debt securities (without shareholders’ 
pre-emptive rights and without any other priority 
rights), on the other hand, the publication of 
which was initially supposed to occur during 
2008, have not yet been published to our 
knowledge.  

1.5 Coordination with Filing of Annual 
Report 

About half the SBF 120 companies file their 
Annual Reports in April and May, after 
certification of their financial statements. As a 
consequence certain transactions in the coming 
weeks will probably be impacted by the issuer’s 
schedule for filing the 2008 Annual Report.  

An Annual Report remains effective for 12 
months from the date of filing or registration, 
and it is possible to update it, including after 
disclosure of the financial results for the most 
recent financial year. If an issuer has already 
filed three Annual Reports, updating such 
Document in connection with a transaction will 
not necessarily require review by the AMF before 
it is considered effective. It is possible, 
therefore, to undertake a capital increase during 
the first months of a year on the basis of such an 
                                               
8 French association of financial markets. 

update, without waiting for a new Annual Report 
to be filed. 

Although preparation of such an update might 
take less time than preparation of a new Annual 
Report, especially to reflect certification of the 
financial statements, an issuer should not 
underestimate the risk that an updated Annual 
Report might differ in certain respects, more or 
less material, from a Annual Report that would 
be filed shortly after an offering, especially given 
present economic circumstances. This situation 
could expose a company and its officers and 
directors to liability for publicly disclosing 
inaccurate, imprecise, or misleading information. 
It is crucial, therefore, to pay close the attention 
to the preparation of the updating documents. 

To make the proposed transaction more secure 
and overcome the absence of certified annual 
financial statements, an issuer may, in addition 
to its legal obligations, produce financial 
information that has been specifically reviewed 
by the statutory auditors9 in the update to the 
Annual Report. 

2. Information Required to be 
Disclosed in Connection with a Public 
Offering under Current Market 
Conditions 

2.1 Problems Relating to 
Forward-Looking Information 

“Past results are no guarantee of future results.” 
This warning, typical for financial instruments 
marketing materials, takes on its full significance 
in the present situation, where market conditions 
and the economic environment have suddenly 
and significantly deteriorated. In this connection, 

                                               
9 In this connection, under professional auditing standard 
n° 9010 of the CNCC (French professional body for 
statutory auditors), “an auditor shall express an opinion, 
following the review allowing it to reach a high degree of 
certainty, but not absolute certainty as a result of the 
limits inherent to an audit, qualified by the conventional 
language of ‘reasonable assurance’, that the financial 
information does not contain any material anomalies.” 
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can an investor make an investment decision on 
the basis of historical information? 

The problem comes from the fact that the time 
when the forward-looking information might be 
the most necessary is also the time when it may 
be the most difficult to obtain. 

The turbulent situation that the markets are 
experiencing presently has completely upset the 
opportunity for issuers to disclose forward-
looking information on bases that are identical to 
those used in past years. Some have had to give 
up providing any forecasts. In our view, an 
issuer, in such case, should indicate the reasons 
for such a decision, without just referring to the 
transient economic climate. Others have used 
distinct assumptions and hypotheses. In any 
event, the hypotheses and assumptions used in 
preparing such forward-looking information 
should be stated as completely and accurately as 
possible, so as to protect the company and its 
officers and directors in the event they do not 
pan out. 

From a regulatory point of view, it should be 
borne in mind that, if an issuer incorporates its 
Annual Report by reference into a prospectus, 
and if earnings forecast filed previously refer to a 
period not covered by historical financial 
information disclosed in the meantime, such 
issuer must then include the assumptions in the 
prospectus, together with a report of its 
statutory auditors. The company may also decide 
not to use the previously disclosed earnings 
forecast and, then, it must make an explicit 
statement along these lines in its prospectus.  

Applicable law and regulations have not been 
significantly reformed in this area recently, but 
their application in the present extreme 
conditions should give rise to careful thoughts. A 
court recently affirmed penalties levied by the 
AMF against officers and directors in connection 
with disclosure of inaccurate information. From 
such decisions, it is clear that there is a duty to 
correct forward-looking information that is 
excessively optimistic. 

2.2 Information Relating to Indebtedness 

Given the attention presently being paid by the 
markets to the financial condition of issuers, 
particular care should be taken in preparing the 
language relating to risk factors applicable to an 
issuer, especially with respect to liquidity and the 
description of recent changes in its financial 
condition, so as to report accurately on its levels 
of indebtedness and cash flow, as well as any 
imminent requirement to repay loans, or 
prospects of their being refinanced or 
restructured by setting new dates for repayment.  

In respect of the most significant loans, the 
existence of any possibility of acceleration should 
be pointed out in the prospectus, together with 
the principal terms and conditions of such loans 
and prospective changes, guarantees and 
security interests granted, the identity of the 
lending banks, any incident that may have 
occurred regarding compliance with financial 
ratios or other covenants of the issuer in respect 
of such loans during 2008, as well as any 
negative prospects in this area.  

It should also be remembered to include in the 
offering memorandum a statement regarding 
working capital, which should also appear in the 
prospectus summary, in case such statement 
should include a qualification or reservation10. 

Finally, the risk factors should be reviewed by 
the statutory auditors and be submitted to 
operating hypotheses, which would make the 
language in which they are written extremely 
sensitive to the present context. 

2.3 Information Relating to Ad Hoc 
Mandate and Conciliation Proceedings 

A company may need to strengthen its 
shareholders’ equity, even though it is involved 
in an ad hoc mandate (“mandat ad hoc”) or 
                                               
10 Above and beyond the transaction itself, the issuer, in 
any event, is required to report on any problems relating 
to its financial condition, pursuant to the obligation to 
provide current information to the market. 
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conciliation (“conciliation”) proceeding. A court 
agent (“mandataire ad hoc”) may be appointed 
on the petition of the legal representative of a 
company made to the Presiding Judge of the 
Commercial Court (“Tribunal de Commerce”), or 
Civil Court (“Tribunal de grande instance”) and 
his brief and responsibilities will be decided by 
it11; a conciliation proceeding (“procédure de 
conciliation”) involves companies experiencing 
legal, economic, or financial problems that are 
actual or foreseeable, but that have not resulted 
in insolvency (inability to meet obligations as 
they become due – “cessation des paiements”) 
for more than 45 days12.  

An essential characteristic of such tools to 
prevent or forestall financial problems of 
companies is their confidential character (less 
so, however, in case of a conciliation proceeding 
– “procédure de conciliation”)13, which is 
inconsistent with the principle of transparency on 
the market. In balancing the principles of 
confidentiality and transparency, case law has 
staked out a position in various cases: the 
appointment of a court agent (“mandataire ad 
hoc”) and the negotiation of a settlement 
agreement to settle outstanding obligations are 
matters that may remain confidential, as long as 
a company is in a position to ensure that 
confidentiality will actually be maintained.  

The AMF’s General Rules and Regulations provide 
that an issuer, on its own responsibility, may 
defer disclosure of privileged or inside 
information to avoid injuring its legitimate 
interests, as long as such omission does not risk 
misleading the public, and the issuer is in a 
position to ensure the confidentiality of the 
information by controlling access thereto. Even if 
                                               
11 Article L. 611-3 of the French Code of Commerce. 

12 Article L. 611-4 of the French Code of Commerce. 

13 On the one hand, engaging in a conciliation proceeding 
(“procédure de conciliation”) is disclosed to Governmental 
authorities, and, on the other hand, a possible approval of 
the conciliation agreement would give rise to disclosure of 
a court order, in which case only the content of the 
agreement would remain confidential. 

legitimate interests may, in particular, involve 
“pending negotiations or related matters, when 
the fact of publicly disclosing them might affect 
the outcome thereof, or the normal course of the 
negotiations. In particular, in case of serious and 
imminent danger threatening an issuer’s 
financial viability, but not falling within the scope 
of Book VI of the Code of Commerce relating to 
business difficulties, disclosure of information to 
the public may be deferred for a limited period, if 
it would risk seriously injuring the interests of 
existing or potential shareholders by 
compromising the success of specific 
negotiations looking to ensuring the long-term 
financial reorganization of the issuer”14, case law 
interprets the option of non-disclosure about a 
company’s financial condition strictly. 

A company involved in an ad hoc mandate or a 
conciliation proceeding and that wishes to keep 
this information confidential, therefore, could do 
so, subject to the conditions outlined above. It 
could also envisage bringing the matter to the 
AMF’s attention on a confidential basis in 
connection with the implementation of such a 
proceeding. 

                                               
14 Article 223-2 of the AMF’s General Rules and 
Regulations. 
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