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Fifth Circuit Addresses “Manifest Disregard” 
Review Under Federal Arbitration Act  
BY JAMES E. BERGER AND CHARLENE SUN 

Introduction 

Since the U.S. Supreme Court issued its ruling in 
Hall Street Associates, L.L.C. v. Mattel,1 in which it 
held that the four grounds for vacatur of an 
arbitration award under Section 10 of the Federal 
Arbitration Act (“FAA”)2 are exclusive, practitioners 
and commentators have speculated whether the 
“manifest disregard” standard of judicial review – 
which is not set forth in Section 10, but has 
nonetheless been recognized as a ground for 
vacatur by each of the federal circuits for several 
decades – remains viable. In the year since Hall 
Street was decided, four federal courts of appeals 
have had occasion to address the question directly.  
The first three courts to address the question – the 
Court of Appeals for the Second, Sixth, and Ninth 
Circuits – analyzed the issue differently, but each 
nonetheless reached the conclusion that while 
manifest disregard may not be cognizable as a 
separate ground for vacatur, the substance of the 
doctrine nonetheless remains available to ensure 
that arbitrators observe any well-settled rules of 
law of which they are aware that govern the 
disputes referred to them. The Fifth Circuit, an 
instrumental court in the arbitral arena (due in 
part to the number of energy companies based in 
Texas and Louisiana, two of the states within its 
geographical jurisdiction) and the most recent 
appellate court to address the question, appears to 
have reached this conclusion as well, despite 
expressly holding that the manifest disregard 
doctrine is incompatible with the Supreme Court’s 

Hall Street decision.  

The Fifth Circuit’s Decision 

The question concerning the manifest disregard 
doctrine’s continued viability came before the Fifth 
Circuit in Citigroup Global Markets Inc. v. Debra M. 
Bacon.3 Citigroup Global concerned a dispute over 
unauthorized withdrawals from Bacon’s individual 
retirement account by her husband. An arbitration 
tribunal awarded Bacon $218,000 in damages, plus 
$38,000 in attorney’s fees. Citigroup sought to 
vacate the award based on the contention that it 
was made in manifest disregard of the law. The 
district court granted this motion, holding that the 
award was improper because (a) the unauthorized 
withdrawals did not harm Bacon, (b) Bacon’s claims 
were barred by Texas law, and (c) Texas law 
required apportionment among the liable parties, 
which included her husband.4  

On appeal, the Fifth Circuit canvassed the history 
of judicial review of arbitral awards, both under 
common law (prior to enactment of the FAA) and 
under the FAA, finding that judicial review of 
arbitral awards has always been circumscribed. 
The Court of Appeals then reviewed the Supreme 
Court’s decision in Hall Street, observing that the 
Court reiterated, several times, that “the statutory 
grounds [set forth in Section 10 for vacatur of an 
arbitration award] are exclusive.”5 The Court then 
turned its attention to the main question before it: 
whether the manifest disregard doctrine, which the 
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Fifth Circuit, “like most other circuits, ultimately 
came to recognize . . .  as a nonstatutory basis for 
vacatur,”6 could be reconciled with Hall Street.  

The Court of Appeals answered this question 
definitively, holding that the “answer seems clear.” 
The Court continued: 

Hall Street unequivocally held that the 
statutory grounds are the exclusive means 
for vacatur under the FAA. Our case law 
defines manifest disregard of the law as a 
nonstatutory ground for vacatur. [Citations 
omitted.] Thus, to the extent that manifest 
disregard of the law constitutes a 
nonstatutory ground for vacatur, it is no 
longer a basis for vacating awards under the 
FAA.  

The Fifth Circuit then considered the decisions of 
other courts that had considered manifest 
disregard’s continued validity after Hall Street. The 
Fifth Circuit rejected, as doubly flawed, the Sixth 
Circuit’s decision in Coffee Beanery, Ltd. v. WW, 
L.L.C., 7 in which the Sixth Circuit found, in an 
unpublished decision, that manifest disregard 
review could survive Hall Street.  Specifically, the 
Court found that the Sixth Circuit “utterly fail[ed] 
to address Hall Street’s express holding that the 
grounds for vacatur found in § 10 are exclusive.” 
Next, the Fifth Circuit found that the Sixth Circuit 
“misread Hall Street’s discussion of Wilko [v. 
Swan, 346 U.S. 427 (1953), the Supreme Court 
case containing dictum that is widely regarded as 
the jurisprudential basis for the manifest disregard 
doctrine],” finding that the Sixth Circuit gave more 
significance to that decision than was warranted. 

The Fifth Circuit then reviewed the Second Circuit’s 
decision in Stolt-Nielsen S.A. v. Animal Foods 
International,8 in which the Second Circuit held 
that while Hall Street abrogated the manifest 
disregard doctrine as an independent nonstatutory 
basis for vacatur, the doctrine could be 
“reconceptualized as a judicial gloss” on the 
specific grounds set forth in Section 10.9  

Finally, the Fifth Circuit briefly addressed the Ninth 
Circuit’s ruling in Comedy Club Inc. v. Improv West 

Assoc.,10 in which the Ninth Circuit  had held, in 
accordance with its prior decisions holding that 
manifest disregard is a “shorthand for Section 
10(a)(4),” that manifest disregard survived Hall 
Street.11  

The Fifth Circuit appeared to endorse the Second 
Circuit’s approach of holding that while manifest 
disregard review could not exist independently, an 
arbitrator’s action in failing to apply a well-settled 
rule of law of which he was aware constitutes an 
act outside the arbitrator’s contractual authority, 
and thus permits vacatur pursuant to Section 
10(a)(4) of the FAA (which holds that an arbitral 
award may be vacated where the arbitrators have 
“exceeded their powers, or so imperfectly executed 
them that a mutual, final, and definite award upon 
the subject matter submitted was not made”), 
since parties to an arbitral agreement “do not 
agree in advance to submit to arbitration that is 
carried out in manifest disregard of the law.”12  
Specifically, the Fifth Circuit stated: 

Thus, the [Second Circuit] seems to conclude 
that manifest disregard – as the court 
describes it – does not add to the statutory 
grounds.  The court simply folds manifest 
disregard into § 10(a)(4).  In the full context 
of the Second Circuit’s reasoning, this 
analysis is not inconsistent with Hall Street’s 
speculation that manifest disregard may, 
among other things, “have been shorthand 
for § 10(a)(3) or § 10(a)(4).13 

Because the district court’s decision in Citigroup 
Global was issued before the Supreme Court ruled 
in Hall Street, the Fifth Circuit vacated the district 
court’s judgment, but remanded the case to the 
district court for a determination of whether the 
award was subject to vacatur under any of the 
grounds set forth in Section 10. 

Conclusion 

Commentators have characterized the Citigroup 
Global decision as abolishing the manifest 
disregard standard in the Fifth Circuit.14  While the 
Fifth Circuit indeed held in Citigroup Global that 
manifest disregard review no longer exists as a 
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nonstatutory ground for vacatur – and expressly 
overruled its prior decisions holding that it did – its 
apparent endorsement of the Second Circuit’s 
ruling in Stolt-Nielsen suggests that the substance 
of the doctrine may remain alive in the Fifth Circuit 
as a component of Section 10(a)(4) of the FAA.  
Because the district court will have to conduct 

further proceedings on remand, the matter may 
return to the Fifth Circuit for further clarification of 
its ruling. Of course, further development of the 
issue by the Fifth Circuit (and among the other 
courts of appeals) will determine whether the 
Supreme Court will ultimately be required to 
resolve the issue in a definitive fashion.  
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