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Corporate Tenants in Financial Difficulties – 
Landlord Issues 
BY EMMA BUCKNALL AND ALEX MORRIS 

With the current turmoil in the financial markets, 
landlords are increasingly concerned about the 
financial position of their tenants and whether 
the next quarter’s rent will be forthcoming or 
not. The number of companies entering into 
administration, and other insolvency procedures, 
is on the increase and many landlords will find 
themselves with tenants who are subject to such 
procedures. 

This article looks at and considers: 

• a landlord’s potential exposure when a 
corporate tenant is facing financial 
difficulties; 

• the legal remedies available when a 
corporate tenant defaults on payments in 
a non-insolvency situation; 

• how a corporate tenant’s insolvency, in 
particular administration, impacts on such 
legal remedies; and 

• other practical solutions available to a 
landlord when dealing with financially 
troubled corporate tenants. 

1. What is a Landlord’s potential exposure 
when a corporate Tenant is facing 
financial difficulties? 

(a) Loss of ‘income’ 

If a tenant cannot meet its payment obligations, 
or a lease comes to a premature end, a landlord 

could be exposed to a substantial loss of ‘income’, 
i.e. a loss of the rents due from the tenant for the 
remainder of the term of the lease. ‘Rents’ will 
include not only annual rent but also all other 
sums reserved as ‘rent’ under the lease which 
usually include service charge, insurance 
contributions, interest and VAT. 

(b) Empty property business rates 

Since 1 April 2008, all relevant non-domestic 
premises which are unoccupied for more than 
three months (or six months in respect of 
industrial properties)1 attract business rates 
charged at 100%. A premature termination of a 
lease which leaves premises unoccupied could 
therefore expose the landlord to a substantial 
cost liability. 

This has seen some landlords taking the drastic 
decision to demolish any empty buildings rather 
than paying these rates. Alternatively, where 
premises are being constructed, the issue of the 
certificate of practical completion is often 
delayed.   

Business rates will not be payable on empty 
premises in the following situations: 

• if premises are occupied for a period of at 
least six weeks the three (or six) month 
relief period will begin again; 

• on premises with a rateable value of less 

March 2009 



 

  2 

than £2,200;2 

• where the ratepayer is a charity or 
registered community amateur sports club 
and the next use of the premises will likely 
be for wholly or mainly charitable 
purposes or use as a registered amateur 
spots club (as applicable); and 

• where use of the premises is prohibited by 
law (for example for health and safety 
reasons). 

(c) Potential breach of loan agreement 

In the majority of cases a landlord will have 
borrowed monies to finance its original 
acquisition of the premises and the lender will 
have taken security over the premises to protect 
its interest.  The rental income from the tenants 
will be servicing this loan. 

A tenant default may well affect the landlord’s 
ability to make its interest payments to the 
lender and may also put the landlord, as 
borrower, in breach of other financial covenants 
under the facility agreement such as the interest 
cover and loan to value covenants. Any loan 
documentation should be checked carefully. 
Breach of such covenants will likely entitle the 
lender to accelerate the facility and enforce its 
security over the premises. 

2. What are the legal remedies available 
to a Landlord in a non-insolvency 
situation? 

(a) Court action 

A landlord can take its tenant to court for breach 
of contract for failure to pay sums due under the 
lease. As with any court action, this would incur 
significant administrative and legal costs. 

The threat of court action may prompt a tenant 
to pay the outstanding monies although 
obtaining a court judgment will not put a 
landlord in any better position than other 
unsecured creditors in the event that the tenant 
later enters insolvency procedures. 

(b) Distraint 

Distraint is an ancient common law self-help 

remedy that allows a landlord (or its bailiff) to 
seize a tenant’s goods from the leased premises 
and sell them to recover arrears for non-
payment of rents. 

This is a cheap and quick remedy as a landlord 
does not need to go to court nor give notice to 
the tenant. 

However a landlord must be careful in exercising 
this right: any equipment which is subject to a 
hire purchase agreement, is required for the 
tenant’s business or is in actual use when the 
landlord (or its bailiff) enters the premises 
cannot be seized. 

Forthcoming legislation will abolish this common 
law remedy and replace it with a new procedure 
under which only enforcement agents will be 
able to seize and sell goods and only after 
serving notice3. Such changes, when 
implemented, are likely to make this remedy less 
effective as a tenant could remove its goods 
taking them out of the reach of a landlord once it 
receives notice. In addition, ‘rent’ under this new 
legislation will not include costs in respect of 
rates, services, repairs, maintenance or 
insurance regardless of whether such sums have 
been reserved as rent under the lease. There is 
no current implementation date for this 
legislation. 

(c) Forfeiture (or re-entry) 

Almost every lease will give a landlord the right 
to regain possession of the premises, thereby 
terminating the lease, on the occurrence of 
specified events including non-payment of rent 
(usually after a grace period of between 7 and 
21 days) or the insolvency of the tenant. 

To forfeit a lease a landlord must show an 
unequivocal intention to bring the lease to an 
end, either by taking physical possession of the 
premises (re-entry) or by issuing and serving 
proceedings claiming possession against the 
tenant. 

A tenant can apply for relief against forfeiture 
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although it is unlikely that this will be granted 
where, at the date of the hearing, the tenant 
cannot prove that it is up to date with its 
payment obligations under the lease. 

A landlord looking to exercise its right to forfeit 
must also ensure that it does not inadvertently 
waive its right by recognising the continued 
existence of the landlord and tenant relationship. 
For example, a tenant owing more than one 
instalment of rent may stipulate that it is making 
its payment in respect of the latest instalment 
due. By accepting the payment, a landlord 
waives its right to forfeit in respect of the earlier 
instalments which were not paid. As a matter of 
best practice, to ensure that the right to forfeit 
the lease is not waived, as soon as a landlord 
has decided that it proposes to forfeit the lease, 
it should instruct its agents and bank not to 
accept any further rent payments from the 
tenant until further notice. 

(d) Statutory demand 

A landlord can serve a statutory demand on a 
tenant at its registered office for any undisputed 
debt over £750 that cannot reasonably be 
disputed. If the debt is not paid within 21 days 
of service of the demand, the landlord can (but 
is not obliged to) serve a winding-up petition (or 
a bankruptcy petition if the tenant is an 
individual) on the tenant. 

The threat of this procedure alone may be 
enough to prompt payment or at least cause the 
tenant to approach the landlord to negotiate a 
work-out. However, the procedure allows 21 
days for payment which may be too long if the 
tenant is very close to entering an insolvency 
procedure. 

A statutory demand can be issued as a precursor 
to a winding up petition.  Where a tenant fails to 
pay the sum demanded within the requisite 21 
day period, such failure to pay can be relied 
upon as evidence that the tenant is unable to 
pay its debts as they fall due. 

(e) Winding up petition 

A landlord may present a petition to the court to 
wind-up a tenant when the tenant is unable to 
pay its debts when they fall due. It is not 
necessary to first serve a statutory demand on a 
corporate tenant (although it is in respect of an 
individual tenant). However, as explained above, 
a statutory demand may be issued as a 
precursor and is particularly useful where the 
tenant’s statutory filed accounts are not up to 
date and consequently it is difficult for the 
landlord to show unequivocally that the tenant 
cannot pay its debts as they fall due. The 
petition must be advertised in the London 
Gazette at least 7 business days after the 
petition is served and at least 7 business days 
before the court hearing, and must state the 
date of the court hearing. Once the petition is 
issued, the landlord is committed to proceeding 
unless the tenant consents to a withdrawal. 

Filing a petition is relatively expensive and it will 
force a tenant’s hand such that either it will pay 
the outstanding debt or recognise that it is 
unable to do so. If the tenant does not dispute 
the winding up petition and winding up is 
commenced, the landlord will rank amongst 
other unsecured creditors. 

(f) Seeking lender’s consent 

Landlords must note that if its premises are 
charged as security for a loan, the lender’s 
consent is likely to be required before a landlord 
can pursue any of the actions detailed above. 
This consent could delay the enforcement actions 
although most lenders will be keen for a landlord 
to pursue the quickest and most effective rent 
recovery remedy possible and it is unlikely to be 
in a lender’s interest to delay granting such 
consent. If the facility has been transferred to a 
different lender, or syndicated, the landlord may 
have to obtain the consent of more than one 
lender and/or deal with a bank with which it has 
little or no working relationship. The 
documentation should be checked early to 
confirm what consents are required, from whom 
and in what circumstances. 
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3. How are the legal remedies under the 
lease altered by a corporate tenant 
entering into administration? 

If a landlord has good reason to question the 
long term solvency of its tenant, it would be well 
advised to act swiftly as once a tenant enters 
insolvency this impacts significantly on the 
ability of a landlord to bring the actions detailed 
above against its tenant. Payment of arrears will 
become unlikely and recovery of possession of 
the premises will become a slow and costly 
process. It is important to distinguish between 
the forms of insolvency as each has a different 
impact on a landlord’s rights and remedies under 
a lease. In this article we have only considered 
administration. 

(a) Administration 

(i) What is administration? 

One form of insolvency procedure currently in 
the news is administration. In theory 
administration is primarily aimed at trying to 
rescue an insolvent company. However, in 
practice most administrations end up seeking to 
satisfy the secondary aim of achieving a better 
result for the company’s creditors as a whole 
compared to the process of liquidation. 

An administrator (an officer of the court) can 
either be appointed through the court or by the 
out-of-court procedure. Once appointed, the 
company continues to exist and acts through the 
administrator who has wide powers to manage 
the company as it sees best to achieve the 
purpose of the administration. 

(ii) Moratorium 

A landlord’s rights under the lease will be limited 
as soon as a tenant company enters 
administration. Once certain documents are filed 
at court petitioning the administration order, an 
interim moratorium will come into effect 
preventing enforcement action being brought by 
creditors against the tenant without first 
obtaining the court’s consent. Once an 
administrator has been appointed, a full 
moratorium will take effect preventing 

enforcement action without either the consent of 
the court or the administrator. 

A landlord would therefore need to seek the 
permission of the court or the administrator 
before it could forfeit a lease by peaceable re-
entry, distrain for rent, begin court proceedings 
or file a petition to have its insolvent tenant 
wound-up. It could still (unilaterally) pursue 
former tenants as well as former and current 
guarantors and make use of any money held by 
way of rent deposit. 

When the court is determining whether to grant 
a landlord permission to enforce its rights, it will 
weigh up the landlord’s rights under the lease 
against the purpose of the administration. Given 
that the aim of administration is usually to 
rescue the company, permission is unlikely to be 
granted where the rescue objective would be 
impeded by allowing the enforcement action. 

(iii) No power to disclaim lease 

There is some protection for a landlord once a 
tenant has entered administration. Unlike a 
liquidator (appointed to wind a company up), an 
administrator cannot disclaim a lease, i.e. 
unilaterally terminate it contrary to the landlord’s 
wishes. The landlord controls whether or not the 
lease ends. 

(iv) Sale of the business/claiming rent during 
the administration as an administrative 
expense 

As part of the rescue process, an administrator 
will look to sell the failing business. Often the 
continued occupation of the premises during the 
tenant’s administration will add greater value to 
that business on a sale.  

During the administration, if the administrator 
continues to use the premises to run the 
business, then the rental payments falling due 
during the administration can arguably be 
treated as ‘administrative expenses’. The benefit 
of this is that if the administrator makes any 
distributions, the administrator’s expenses, 
although subordinate to a fixed charge or 
mortgage, take priority over preferential 
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creditors, floating charge holders and unsecured 
creditors which is where the landlord’s claim 
would otherwise fall. 

(v) Claiming arrears as an unsecured creditor 

In respect of any rents not paid as 
‘administrative expenses’ and any rental arrears 
owed to the landlord before the administration 
order is made, a landlord will rank as an 
unsecured creditor. 

A landlord’s chance of receiving any of these 
sums has been improved following the Enterprise 
Act 2002. Before an administrator pays a floating 
charge holder any distribution, a certain part of 
the net assets of the tenant (50% of the first 
£10,000 of net realisations available to the 
floating charge holder and 20% of the balance of 
the net realisations available, subject to a 
maximum of £600,000) must be ring-fenced for 
unsecured creditors. 

The likelihood of there being a ring fenced sum 
available, and therefore a landlord receiving any 
of its rental arrears, depends on there being 
assets remaining for distribution after paying any 
fixed charged creditors, administrative expenses 
and preferential creditors (as these are paid in 
priority to the prescribed part). Further, an 
administrator can apply to court to have the 
prescribed part of the net realisations disapplied, 
for example when there is a large number of 
unsecured creditors and the cost of making the 
distribution would be disproportionate to the 
benefits obtained. 

(b) Other forms of insolvency procedures 

Other forms of corporate insolvency procedures 
such as liquidation, receivership, administrative 
receivership and company voluntary 
arrangements will impact on a landlord’s 
remedies under a lease in different ways. For 
more information on any of these procedures, 
please do not hesitate to contact us. 

4. Other practical considerations for a 
Landlord 

(a) Rent deposit 

At the grant of the lease a landlord may have 
required a rent deposit from the tenant, i.e. a 
sum of money (usually equivalent to between 3 
and 12 months’ annual rent) to be held in a 
separate account as security for non-payment of 
sums reserved as rent under the lease. 

Once a tenant fails to pay rents due, a landlord 
should check if there is a rent deposit which can 
be used, and if so, whether its terms allow the 
landlord to draw on it. Further, a landlord would 
be advised to check in advance if it is still 
entitled to hold the deposit, for example that 
there is no requirement to return the money to 
the tenant due to the expiry of a qualifying 
period or because other financial criteria have 
been met. 

Unless there is an express agreement to the 
contrary in the document, or until a landlord is 
entitled to call on the money, a rent deposit 
remains the property of the tenant. However, 
although not yet tested through the courts, it is 
generally thought that a rent deposit would be 
classified as a financial collateral arrangement 
under the Financial Collateral Arrangements 
(No. 2) Regulations 2003. As such, any failure to 
register it at Companies House does not 
invalidate a landlord’s claim to the deposit4. 

Further, as a financial collateral arrangement, 
during a tenant’s administration no moratorium 
would apply in respect of seeking to enforce the 
security5, i.e. the landlord could withdraw 
monies from the deposit without the prior 
permission of the court or the administrator. 

There is one note of caution: a rent deposit will 
be for a fixed amount and if a tenant is in 
financial difficulties, it will be unlikely to 
replenish the deposit following a withdrawal by 
the landlord. Therefore, use of a rent deposit is a 
temporary solution only. 
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(b) Previous tenants 

Where a lease has been assigned to the current 
tenant, the landlord is likely to be able to pursue 
the previous tenant(s) for rent arrears. The 
options available to a landlord will depend on 
whether the lease is an ‘old lease’ (granted pre- 
1 January 1996 or under an agreement for lease 
entered into before that date) or a ‘new lease’ 
(granted on or after 1 January 1996). 

(i) ‘Old leases’ 

Under the rules of privity of contract, a landlord 
can pursue the original tenant and any previous 
tenants (who gave a direct covenant to the 
landlord) for any breach of the lease, including 
non-payment of rents. 

A landlord looking to pursue a former tenant for 
rent or other fixed sums due must serve a notice 
on the former tenant within six months of each 
sum falling due6. 

A landlord must also be aware that where a 
former tenant has rectified a breach committed 
by a later assignee, that former tenant is entitled 
to call for an overriding lease, i.e. a lease sitting 
between the landlord’s reversion and the 
defaulting tenant’s lease, making such former 
tenant the new direct tenant of the landlord7. 

(ii) ‘New leases’ 

Pursuant to the Landlord and Tenant Covenants 
Act 1995, unlike with ‘old leases’, the original 
tenant, and each subsequent assignee, under a 
‘new lease’ will generally be released from liability 
on assignment. Therefore, on the assignment of a 
‘new lease’, the landlord will usually require the 
outgoing tenant to enter into an authorised 
guarantee agreement (AGA) under which the 
outgoing tenant guarantees the performance of 
the tenant’s covenants in the lease by the 
assignee, but only whilst that assignee is itself the 
tenant. Ideally, the landlord should therefore 
ensure that there is a chain of AGAs pursuant to 
which performance by the assignees of the 
tenant’s covenants under the lease is guaranteed 
by the previous tenant. 

Where an AGA is enforced by the landlord the 
position in relation to serving default notices and 
the right to claim an overriding lease is the same 
as under an ‘old lease’. 

(c) Guarantors 

As an alternative to providing a rent deposit, the 
landlord may have required that a tenant 
provide a guarantor to guarantee the 
performance by the tenant of its obligations 
under the lease. 

Where this is the case, a landlord should 
carefully review the guarantor provisions of the 
lease. Typically the lease will provide that in the 
event that the lease is forfeited, the landlord 
may serve notice on the guarantor within a 
specified period of time requiring the guarantor 
to enter into a new lease with the landlord on 
the same terms as the forfeited lease. 

The extent of the guarantor’s liability under an 
‘old lease’ will depend on the terms agreed, but 
generally a guarantor’s liability will last as long 
as the liability of the tenant being guaranteed. 

Again the position in relation to default notices 
and the right to claim an overriding lease applies 
in respect of a guarantor of a former tenant. 

When a ‘new lease’ is assigned and the assignee 
enters into an AGA, the guarantor of the 
previous tenant will be released from liability at 
the same time as the previous tenant (i.e. when 
the immediate assignee’s liability terminates) 8. 

(d) Sub-tenants 

If a tenant fails to pay its rent, and the premises 
are subject to a sub-lease, a landlord can serve 
a notice on the sub-tenant requiring the sub-
tenant to pay rent directly to it as superior 
landlord9. 

Assuming that the sub-tenant is not in financial 
difficulty, this is a useful way of ensuring that 
the landlord receives some rent income, 
although unless the sub-lease payments are the 
same or greater than the rents payable under 
the head lease, there is likely to be a shortfall. 
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The notice creates a direct landlord-tenant 
relationship between the landlord and the sub-
tenant so that if the sub-tenant defaults, the 
superior landlord can take direct action against it 
for the sums due. 

A landlord should be aware that a notice only 
covers the arrears due at the time that the 
notice is served and therefore further notices will 
need to be served if the tenant continues to 
default on future rental payments. 

If a landlord is happy with the financial position 
of its sub-tenant(s), it must be careful not to 
jeopardise the sub-tenancy. A surrender of a 
head lease does not extinguish a sub-lease of 
the same premises. Instead the superior landlord 
becomes the direct landlord of the sub-tenant on 
the terms of the sub-lease10. However, forfeiture 
of a head lease automatically terminates any 
sub-lease unless the tenant or sub-tenant 
successfully seeks relief against the forfeiture11. 

(e) Work-out 

In a depressed market, a landlord should 
consider whether it is preferable to have a 
tenant remain in occupation paying a reduced 
rent to the landlord if the alternative is to have 
empty premises, with no rental income, incurring 
empty rates charges. 

A landlord should speak to its tenant at the 
earliest opportunity to arrange agreeable 
temporary provisions regarding payments under 
the lease, for example monthly rather than 
quarterly installments or trading a tenant break 
option for a new rent-free period. 

In seeking to help a tenant through a period of 
financial difficulty, a landlord should be careful to 
ensure that it does not permanently vary the 
lease or unintentionally waive any tenant 
covenants. Such measures should be temporary 
in nature as the landlord is likely to want to 
enforce the lease provisions in full once market 
conditions improve. 

(f) Redevelopment 

A prudent landlord should take some time to 

consider the  plans for its premises. Are there 
any intentions to redevelop or refurbish? If so, a 
landlord may consider accepting a surrender of a 
lease or exercising its forfeiture right to use this 
period of downturn to put the premises in the 
best condition they can be for when the rental 
market recovers. 

5. Conclusion 

All landlords would be advised to act prudently 
and consider the options available to them so 
that they are prepared should their tenants 
default on rental payments or find themselves in 
insolvency situations. Having in place a paper 
trail of exactly what remedies a landlord has on 
non-payment of rent could save valuable time 
when faced with such a situation. A prompt and 
pro-active approach may be crucial at such 
times. 

We would advise the following: 

• Monitor tenants’ payment schedules 
carefully; 

• Beware of the warning signs of non or 
partial payment. Take steps to recover 
rent arrears immediately and consider 
early whether to seek possession of the 
premises; 

• Look at the documentation in respect of 
each lease. What are the terms for paying 
rent? Is there a rent deposit/a guarantor/a 
former tenant? What are the forfeiture 
rights?; 

• Has the lease been assigned? If so who 
are the previous tenants? Is it an ‘old 
lease’ or a ‘new lease’? If it is a ‘new 
lease’, is there an AGA in place? Are there 
any previous guarantors? What is the 
financial strength of these parties?; 

• Look at all loan documentation.  What are 
the lender’s rights? Consider how the need 
to obtain a lender’s consent may affect the 
timing of pursuing enforcement remedies; 

• Speak with any sub-tenants to ascertain 
their financial position and intentions/ 
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wishes regarding the premises; 

• Insolvency proceedings will affect a 
landlord’s remedies against its tenants. 
Speak with tenants early before defaults 
arise and, if at all possible, before they  
enter insolvency proceedings; 

• Consider any future plans for the 
premises; and  

• Seek legal advice early and consider all 
options carefully. Beware of triggering an 
event you do not want or inadvertently 
waiving any obligations or rights. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact 
Emma Bucknall, Partner, London office 
email: emmabucknall@paulhastings.com  
DDI: +44 (0)20 3023 5120

 

 
1 Non-Domestic Rating (Unoccupied Property) (England) Regulations 2008 [SI 2008 386] Regulations 3 and 4 and Local 
Government Finance Act 1988 45(1)(d). 
2 The rateable value of a property can be obtained from the Valuation Office Agency. 
3 The Tribunals, Court and Enforcement Act 2007, Part 3. 
4 Financial Collateral Arrangements (No. 2) Regulations 2003, part 2, regulation 4 (4). 
5 Financial Collateral Arrangements (No. 2) Regulations 2003, part 3, regulation 8. 
6 The Landlord and Tenant (Covenants) Act 1995, section 17. 
7 The Landlord and Tenant (Covenants) Act 1995, section 19. 
8 The Landlord and Tenant (Covenants) Act 1995, section 24(1). 
9 The Law of Distress (Amendment) Act 1908, section 6. 
10 The Law of Property Act 1925, section 139. 
11 The Law of Property Act, section 146(4). 
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