
 

  1 

Congress Considers “Arbitration Fairness Act 
of 2009” 
BY JAMES E. BERGER AND VICTORIA LAI

Introduction  

On February 12, 2009, U.S. Rep. Henry “Hank” 
Johnson introduced, with 36 co-sponsors, H.R. 
1020, the “Arbitration Fairness Act of 2009” (the 
“Act”), which has been referred to the House 
Committee on the Judiciary.1  The Act, if enacted 
and signed into law by President Obama, would 
work some of the most fundamental changes to 
U.S. arbitration law since the FAA was adopted 
in 1925.  

The Act has been described by Congressman 
Johnson as a “pro-consumer” bill designed to 
protect the right to a jury trial by preventing the 
use of mandatory arbitration clauses in 
employment and consumer contracts.* 
Specifically, Rep. Johnson’s press release 
announcing his introduction of H.R. 1020 
identifies contracts involving wireless telephone 
services, credit cards, elder care facilities, and 
homebuying as industries where the use of 
mandatory arbitration provisions has become 
commonplace.2  Despite its purportedly modest 
reach, however, the Act, as drafted, would alter 
the legal landscape relating to arbitration in the 

                                               
* Given the Act’s potentially signaificant impact on 
employment contracts containing mandatory 
arbitration provisions, Paul Hastings’ Employment Law 
Department will be issuing a separate analysis of that 
aspect of the Act in a forthcoming issue of Stay 
Current.  

United States. Most fundamentally, the Act 
would simply outlaw broad categories of 
arbitration. Indeed, while the bill’s prohibition 
against arbitration applies only to “employment, 
consumer, or franchise” disputes, an analysis of 
the Act’s 2007 predecessor (which included 
identical language) concluded that the 
prohibition on arbitration agreements concerning 
“consumer,” “civil rights,” and “employment” 
disputes could ultimately outlaw arbitration as a 
dispute resolution mechanism in areas as 
disparate as “securities, antitrust, ERISA, certain 
parts of the Uniform Commercial Code, 
bankruptcy law, certain parts of admiralty and 
maritime law, governmental contracts, 
intellectual property and any statutory dispute 
between the government and any private 
litigant.”3   

Beyond its blanket prohibition of arbitration in 
connection with certain types of disputes, 
however, the Act could impact the ability of 
businesses to utilize arbitration as a quick, 
efficient, and reliable means of resolving strictly 
commercial disputes. Notably, the Act would 
repeal the doctrine of “competence-
competence,” which provides that parties are 
entitled to vest arbitrators with the power to 
determine their own jurisdiction; by abrogating 
this doctrine and vesting exclusive jurisdiction to 
determine arbitrability in the courts, the Act 
would give every party who loses at arbitration a 
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virtually untrammeled right to seek judicial 
review of an arbitral award, potentially 
jeopardizing some of the efficiencies of 
arbitration. 

Summary of the Act 

The Act of 2009 seeks to amend Section 2 of the 
FAA to provide, in pertinent part, that: 

(b) No predispute arbitration agreement shall 
be valid or enforceable if it requires 
arbitration of:  

(1) an employment, consumer, or 
franchise dispute, or  

(2) a dispute arising under any statute 
intended to protect civil rights.  

(c) An issue as to whether this chapter 
applies to an arbitration agreement shall be 
determined by federal law. Except as 
otherwise provided in this chapter, the 
validity or enforceability of an agreement to 
arbitrate shall be determined by a court, 
under federal law, rather than the arbitrator, 
irrespective of whether the party resisting 
arbitration challenges the arbitration 
agreement specifically or in conjunction with 
other terms of the contract containing such 
agreement.4  

The Act’s Potential Effects on 
Commercial Arbitration 

The Act, were it to become law, would herald a 
reversal in the eighty-year evolution of U.S. 
jurisprudence promoting arbitration as an 
alternative to litigation. Prior to the passage of 
the FAA, American courts were generally hostile 
to arbitration and routinely refused to enforce 
executory agreements to arbitrate.5  But by 
1924, the year before the FAA was adopted, the 
courts and Congress were in near agreement 
that judicial animosity toward arbitration was 
“anachronistic” and that arbitration was a 
quicker, less expensive process to resolve 
merchant disputes.6  Congress therefore adopted 
the FAA to strengthen parties’ ability to enter 
into binding arbitration agreements and to 

ensure that those agreements would be 
enforceable in federal court. Indeed, in the 
decades since Congress adopted the FAA, the 
Supreme Court has repeatedly noted the strong 
federal policy favoring arbitration and the 
prompt and certain enforcement of arbitration 
agreements.7   

One of the most important pillars of federal 
arbitral jurisprudence is the doctrine of 
competence-competence, which holds that 
where the parties to an arbitration agreement 
have agreed that the arbitral tribunal – not a 
court – is responsible for determining whether 
the arbitral tribunal has jurisdiction over a 
particular dispute, courts will not interfere with 
the tribunal’s jurisdictional determination. 
Indeed, while the Supreme Court has held that 
there is a “general presumption” that questions 
of arbitrability should be resolved by the courts,8 
several federal circuits have held that this 
general rule does not apply when there is “clear 
and unmistakable evidence” that the parties 
intended that the question of arbitrability shall 
be resolved by the arbitrator(s).9  Furthermore, 
various courts have held that the “clear and 
unmistakable” standard will be satisfied where 
the parties expressly agree to arbitrate under a 
set of arbitral rules that empowers the 
arbitrator(s) to decide questions of jurisdiction.10  
The Act would expressly abrogate this doctrine 
by providing that courts would have the 
exclusive authority to determine arbitrability. 
As a result, it could undermine arbitration’s 
efficiency and expose parties who have agreed 
to bypass the courts to secondary litigation and 
the excessive costs and delay that arbitration is 
intended to reduce.11    

Furthermore, because the Act does not 
distinguish between international and domestic 
disputes, the Act may create significant and 
adverse consequences for U.S. businesses 
engaged in international trade. The effectiveness 
of arbitration agreements is particularly 
important to parties engaged in international 
commerce, as companies are generally unwilling 
to risk having their commercial disputes heard 
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before foreign judicial tribunals whose practices 
and rules may be, at best, unknown, and at 
worst, unfair.12  Indeed, the U.S. Supreme Court 
has expressly noted that the need to enforce 
arbitration awards is particularly critical in the 
case of international disputes.13  Again, the Act 
is inconsistent with this longstanding policy 
insofar as it injects uncertainty into international 
arbitration agreements, may make foreign 
counterparties “reluctant to do business with 
U.S. enterprises, to have any U.S. law govern 
the contract or to agree to have disputes 
resolved in the United States,” 14 and could put 
the U.S. at risk of breaching its obligations under 
the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (the 
“New York Convention”) and the Inter-American 
Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards (the “Panama 
Convention”), each of which requires U.S. courts 

to recognize and enforce arbitration 
agreements.15  

Conclusion 

In sum, the Act’s stated purpose of protecting 
individuals’ constitutional rights overlooks its 
potential repercussions on both domestic and 
international commercial agreements. First, the 
Act, as drafted, would void countless existing 
arbitration agreements and could likely deter 
many international commercial parties from 
engaging in commerce with U.S. companies for 
fear of lengthy and expensive litigation in the 
court system. Second, by legislatively abrogating 
the principle of competence-competence, the Act 
could complicate arbitral proceedings by 
encouraging additional litigation concerning 
arbitral jurisdiction. Finally, the Act could put the 
U.S. at risk of breaching longstanding treaty 
obligations relating to arbitration.16   

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

New York 

James E. Berger  
212-318-6450 
jamesberger@paulhastings.com 

Victoria Lai 
212-318-6710 
victorialai@paulhastings.com 
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