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European Court of Justice Prohibits Anti-Suit 
Injunctions in Favor of Arbitration between National 
Courts of Member States 
BY JAMES E. BERGER AND CHARLENE SUN 

On February 10 2009, the European Court of 
Justice (“ECJ”) issued its long-anticipated 
decision in West Tankers v. Allianz SpA,1 a case 
involving the ability of a party to obtain an anti-
suit injunction in favor of arbitration in the 
European Union. The Court’s decision generally 
affirmed the opinion of the ECJ’s Advocate 
General2 and holds that under Council Regulation 
(EC) No. 44-20013 concerning jurisdiction and 
the recognition and enforcement of judgments in 
civil and commercial matters (“Regulation 44-
2001” or “Regulation”), a national court of one 
EU Member State lacks jurisdiction to issue an 
anti-suit injunction with regard to proceedings 
initiated in a court of another Member State 
allegedly in breach of an agreement to arbitrate. 
The ruling, which was largely expected and 
consistent with prior ECJ jurisprudence regarding 
anti-suit injunctions, resolves important 
questions about the often competing jurisdiction 
between courts and arbitrators.  

The Dispute 

In August 2000, a ship owned by West Tankers 
Inc. (“West Tankers”) and chartered to Erg 
Petroli SpA (“Erg Petroli”), collided with a jetty 
owned by Erg Petroli in Syracuse, Italy. The 
charter agreement between West Tankers and 
Erg Petroli contained an arbitration clause 
providing that all disputes arising from the 

contract were to be arbitrated in London and 
under English law. Erg Petroli was compensated 
for the damage arising from the collision up to 
the limit of its insurance coverage by its insurers 
(“Allianz and Others”), but commenced 
arbitration against West Tankers in London to 
recover its uninsured losses. Several years later, 
Allianz and Others commenced suit against West 
Tankers in an Italian court in Syracuse to 
recover the amounts they had paid to Erg Petroli 
for the damages arising from the collision. West 
Tankers then commenced proceedings in the 
High Court of Justice of the United Kingdom  
against Allianz and Others, seeking a declaration 
that because the dispute central to the Italian 
proceedings was covered by the arbitration 
clause, Allianz and Others should be enjoined 
from prosecuting the Italian proceedings.  

The English Anti-Suit Proceedings 

The High Court of Justice granted West Tankers’ 
petitions and enjoined Allianz and Others from 
prosecuting the Italian litigation, finding that 
anti-suit injunctions in support of arbitration 
were not precluded by the Brussels Convention 
on Jurisdiction and the Enforcement of 
Judgments in Civil and Commercial Matters 
(“Brussels Convention”). While the Turner case4 
had held that the Brussels Convention precluded 
a national court of one Member State from 
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issuing an injunction to prevent or halt 
proceedings in the courts of another Member 
State, the High Court of Justice pointed out that 
such injunctions were proper when issued to 
uphold an agreement to arbitrate, as evidenced 
by Article 1(2)(d)5 of Regulation 44-2001.  

Upon appeal of the decision to the House of 
Lords, Allianz and Others argued that the 
injunction violated Regulation 44-2001. In the 
opinion of the House of Lords, an injunction 
restraining a party from commencing or 
continuing proceedings in a court of a Member 
State was not incompatible with the system 
established by Regulation No. 44-2001, could 
not be extended to arbitration, which was 
completely excluded from the scope of the 
regulation by Article 1(2)(d). Another reason for 
its decision was the practical effect that a 
negative ruling would have on arbitration in 
London; the House of Lords ruled that if 
injunctions were not available to enforce 
arbitration agreements, parties would likely 
choose an arbitral seat outside the European 
Union, thereby negatively impacting London as a 
popular seat for arbitration. Despite their 
findings, the Lords ultimately referred to the ECJ 
the question of whether Regulation (EC) No. 44-
2001 prohibited a court of a Member State to 
enjoin a party from commencing or continuing 
proceedings in another Member State on the 
ground that such proceedings are in breach of an 
arbitration agreement.  

Advocate General’s Opinion 

In an opinion delivered on September 4, 2008, 
the Advocate General was unconvinced by the 
exclusion argument under Article 1(2)(d). The 
Advocate General first determined whether court 
proceedings related to an arbitration agreement 
fell within the scope of the “arbitration” exclusion 
found in Article 1(2)(d) of Regulation 44-2001. 
In her view, the important issue was “not 
whether the application for an anti-suit 
injunction . . . falls within the scope of 
application of the Regulation, but whether the 
proceedings against which the anti-suit 

injunction is directed . . . do so.”6 This inquiry 
should focus on the substantive nature of the 
claim sought to be enjoined and whether 
Regulation 44-2001 was applicable to that 
action.7  

The Advocate General noted that “a legal 
relationship does not fall outside the scope of the 
Regulation simply because the parties have 
entered into an arbitration agreement. Rather, the 
Regulation becomes applicable if the substantive 
subject matter of the dispute is covered by it.”8 
Where the subject matter of the dispute falls within 
the Regulation,9 a court, which presumptively has 
jurisdiction, is entitled to examine whether the 
exception to arbitration applies and, if necessary, 
refer the case to the arbitral body.10 In support of 
this conclusion, the Advocate General cited the 
principle of kompetenz-kompetenz, providing that 
every court is entitled to examine its own 
jurisdiction, as well as the Gasser11 rule, which 
provides that a court that has obtained jurisdiction 
over a case after another court has already 
asserted jurisdiction over a similar case involving 
the same subject matter does not have the 
authority to make determinations regarding the 
first court’s jurisdiction, but instead must await the 
first court’s determination of its own jurisdiction 
before continuing with its own proceedings, even 
where it appears clear to the second court that the 
first court has no jurisdiction based upon an 
agreement conferring jurisdiction. Since this case 
involved a claim in tort for damages, the Advocate 
General found that it fell within the scope of the 
Regulation, and further that it was for the Italian 
court as the court first-seized of jurisdiction to 
address the issue of the arbitration clause.12  

In response to the House of Lords’ concern that 
precluding the anti-suit injunction remedy would 
unfairly place London at a competitive 
disadvantage by making arbitration in London 
less popular, the Advocate General stated that 
“aims of a purely economic nature cannot justify 
infringements of Community law.”13 The 
Advocate General noted further that the 
autonomy of the parties is not abrogated by 
prohibiting the restraint of proceedings in 
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national courts to determine the validity and 
applicability of an arbitration agreement. 
Specifically, she noted that once one party 
initiates proceedings in a national court outside 
the place of arbitration, the parties have likely 
disagreed as to whether a valid arbitration 
clause exists and applies to the issue at hand, 
and “it is thus in fact unclear whether there is 
consensus between the parties to submit a 
specific dispute to arbitration.”14 Additionally, the 
Advocate General pointed out that if the court 
determines that the arbitration clause is valid 
and applicable to the dispute, the New York 
Convention then requires reference to 
arbitration. Therefore, while a court’s seizure of 
jurisdiction is an additional step in the 
proceedings, there is no risk of circumvention of 
arbitration. Irreconcilable decisions on the merits 
of a dispute could arise, where both the arbitral 
body and the national court declare that they 
have jurisdiction, but Articles 2715 and 2816 of 
Regulation 44-2001 were designed to ensure 
that there is coordination between national 
courts.17 The unilateral use of anti-suit 
injunctions, likely resulting in reciprocal 
injunctions, would therefore not be a proper 
remedy for such situations.18 

ECJ Opinion 

The ECJ agreed with the Advocate General that 
“in order to determine whether a dispute falls 
within the scope of Regulation No. 44/2001, 
reference must be made solely to the subject-
matter of the proceedings.”19 The Court also 
noted, however, that proceedings which might 
appear to be excluded from the scope of 
Regulation No. 44-2001 could nevertheless have 
consequences which undermined the 
Regulation’s effectiveness by preventing a court 
of another Member State from exercising the 
jurisdiction conferred on it by the Regulation.20 
If, because of the subject matter of the dispute, 
the proceedings came within the scope of 
Regulation No. 44-2001, a preliminary issue 
concerning the applicability or validity of an 
arbitration agreement would also come within its 
scope of application.21 It followed that the 

jurisdictional objection raised by West Tankers 
against the proceedings brought in the Italian 
court on the basis of the existence of an 
arbitration agreement came within the scope of 
Regulation No. 44-2001, and it was the Italian 
court’s exclusive right to rule on that objection 
pursuant to Articles 1(2)(d) and 5(3) of the 
Regulation.22 The use of an anti-suit injunction to 
prevent a court of a Member State, which 
normally has jurisdiction to resolve a dispute 
under Article 5(3), from ruling, in accordance 
with Article 1(2)(d), on the very applicability of 
the Regulation to the dispute brought before it, 
necessarily amounted to stripping that court of 
the power to rule on its own jurisdiction under 
the Regulation.23 Further, if the Italian court was 
prevented from examining the applicability or 
validity of the arbitration agreement, Allianz and 
Others would be deprived of a form of judicial 
protection to which they were entitled.24 On 
those grounds, the Court ruled that “[i]t is 
incompatible with [Regulation 44-2001] for a 
court of a Member State to make an order to 
restrain a person from commencing or 
continuing proceedings before the courts of 
another Member State on the ground that such 
proceedings would be contrary to an arbitration 
agreement.”25 

Conclusions 

Though not surprising in light of the ECJ’s prior 
jurisprudence regarding anti-suit injunctions (as 
defined by the Turner case and the Gasser case), 
the West Tankers ECJ decision has caused some 
concern for those who fear that the ruling will 
deprive companies of an effective tool for 
enforcing arbitration. While allowing a Member 
State court to determine the validity and 
applicability of an arbitration agreement when a 
case involving “civil and commercial matters”26 
not including “revenue, customs or administrative 
matters”27 may not necessarily result in the 
circumvention of arbitration, as noted by the 
Advocate General, it does create a potentially 
lengthy extra step in the dispute resolution 
process, perhaps defeating the purpose for 
choosing arbitration in the first place.  
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The approach endorsed by the ECJ also appears 
to be somewhat inconsistent with the current 
approach taken by the United States with regard 
to foreign anti-suit injunctions issued in aid of 
arbitration. A federal court’s power to enjoin a 
party before it from pursuing litigation before a 
foreign tribunal has been widely recognized.28 
While it has been observed that the use of 
foreign anti-suit injunctions “often effectively 
restricts the jurisdiction of the foreign tribunal 
and should therefore be used sparingly,”29 the 
Supreme Court has also noted that “concerns of 
international comity, respect for the capacities of 
foreign and transnational tribunals, and 
sensitivity to the need of the international 
commercial system for predictability in the 
resolution of disputes require that we enforce 
agreement[s]” to submit disputes to binding 
international arbitration.”30 In accordance with 
the principles of res judicata and collateral 
estoppel, “federal courts . . . have inherent 
power to protect their own judgments from 
being undermined or vitiated by vexatious 
litigation in other jurisdictions.”31 Thus, foreign 
anti-suit injunctions in aid of arbitration are 
proper where suit is brought in a foreign court 

involving the same parties and resolution of the 
case before the enjoining court is dispositive of 
the action to be enjoined.32 The strong pro-
arbitration policy of the United States requires 
federal courts to “protect the regime established 
by the [New York] Convention for enforcement 
of international arbitration awards, if necessary 
by enjoining parties from engaging in foreign 
litigation that would undermine it.”33 

In the aftermath of the ECJ decision, lawyers in 
London and other European centers for 
arbitration have echoed the practical 
considerations of the House of Lords that the 
prohibition of anti-suit injunctions between 
courts of Member States will result in companies 
seeking to arbitrate in non-Member State 
locations. The ruling also prompts practitioners 
to question whether the courts of Member States 
could be prohibited from issuing anti-suit 
injunctions against proceedings in courts of non-
Member States. Regardless, the West Tankers 
ECJ judgment opens the door a little wider to the 
possibility of interference of national courts in 
the international alternative dispute resolution 
process.  
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