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Examination of Business Combinations by the 
Japan Fair Trade Commission during the 
period between FY 2006 and FY 2008 
BY ARATA NOMOTO & YOICHIRO WADA 

1.  Introduction 

Amid the worldwide recession triggered by the 
financial crisis in the United States, while the 
number of M&A deals by investment funds has 
dropped, in various industrial sectors, global 
corporate restructurings which could affect the 
Japanese domestic market, as well as 
corporate restructurings in Japan, are expected 
to take place. 

It is expected that companies planning such 
restructurings could confront possible 
infringement of the Act on Private 
Monopolization and Maintenance of Fair Trade, 
the Japanese Antimonopoly Act (the “Act”).  As 
such, it is useful to understand the trend in the 
examination of business combinations by the 
Japan Fair Trade Commission (the “JFTC”) in 
recent cases. 

Starting with an overview of the rules 
concerning business combinations under the 
Act and an examination of business 
combinations by the JFTC, this alert addresses 
the analytical framework the JFTC applies in 
determining whether such business 
combinations would have a substantial adverse 
effect on competition in a certain market, 
especially during the period between fiscal year 
2006 and fiscal year 2008 in which the JFTC 
pointed out the issue of infringement of the Act 
with respect to certain business combinations 
which it examined 1  (the “Specified Business 
Combination”). 

2.  Overview of the Rules Concerning 
Business Combinations under the Act 
and Examination of Business 
Combinations by the JFTC 

The Act prohibits any business combination 
(including acquisition or possession of the 
shares of a company, interlocking directors, 
merger, certain types of company split, or 
acquisition of business (collectively, the 
“Business Combination”)) which may 
substantially restrain competition in a certain 
market. 

Under the Act, in order to conduct a certain 
type of Business Combination which falls under 
certain requirements, a notification or report, 
as applicable, concerning the Business 
Combination to the JFTC has to be made prior 
to or after its formation. 

However, in addition to such notification or 
report, in actuality, in many cases a company 
planning a Business Combination (the 
“Company”) often asks for prior consultation 
with the JFTC, which is not a formal procedure 
required under the Act, and pursuant to such 
consultation, the JFTC would inform them of 
the issue of infringement of the Act, if 
applicable. 

In either situation, the JFTC would conduct an 
examination of the planned or completed 
Business Combination to determine whether 
the Business Combination would substantially 
restrain competition in a certain type of market 
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in accordance with the Guideline to Application 
of the Antimonopoly Act concerning review of 
the Business Combination (the “Guideline”).  
The Guideline was amended in 2007 to clarify 
the JFTC’s Business Combination enforcement 
policy. 

According to the reports concerning Significant 
Business Combination Cases issued by the 
JFTC, the number of notifications and reports 
regarding Business Combinations that the JFTC 
received during fiscal years 2006 and 2007 
amounted to 1,189 and 1,284 respectively.  In 
fiscal years 2006 and 2007, the JFTC saw an 
increase in notifications of company splits and 
reports of share holdings from 19 and 960 to 
33 and 1,052, respectively.  Further, among 
the 67 markets in 2006 and 88 markets in 
20072 that had been the subject of the JFTC 
examination, the number of the markets where 
the JFTC pointed out the issue of infringement 
of the Act was 1 and 11, respectively, and the 
ratio of the number of markets in which 
infringements were found against the number 
of markets reviewed by the JFTC was 1.5% 
and 12.5%3, respectively. 

3. Significant Factors to be considered 
in the Examination of Business 
Combinations by the JFTC 

The Guideline provides the JFTC’s basic 
Business Combination enforcement policy as to 
what form of business combination is subject 
to the JFTC’s review, how to determine the 
scope of a certain type of market, how to 
determine the existence of substantial adverse 
effects on competition, what factors the JFTC 
should consider in such determinations and 
what type of remedy should be taken in order 
to mitigate substantial restraint of competition. 

The Guideline classifies Business Combination, 
which is subject to the JFTC’s review, into 
three categories, i.e. horizontal business 
combination, vertical business combination and 
conglomerate business combination, and 
provides an explanation of the analytical 
framework of the JFTC’s review and factors to 
be taken into account for each type of Business 
Combination. 

Although the factors to be taken into account 

are different among the various types of 
Business Combinations, generally speaking, 
the Guideline specifies the factors to be 
considered, such as the market position of the 
Company vis-à-vis the competitor, competitive 
pressure from imported products, competitive 
pressure from entrants, competitive pressure 
from related markets, competitive pressure 
from users, overall business capabilities of the 
Company, improvement of efficiency, financial 
conditions of the Company and conditions of 
trade, etc.  According to the Guideline, the 
JFTC determines whether a Business 
Combination would substantially restrain 
competition in a certain type of market after 
overall consideration of the various factors 
specified in the Guideline.  However, in case 
the Herfindahl-Herschmann Index 4  (“HHI”) 
after completion of a Business Combination 
and the increment of HHI derived from a 
Business Combination fall below a certain level, 
generally such cases would require no further 
analysis as they would unlikely substantially 
restrain competition in a certain market. 

The Guideline does not make clear the degree 
of importance of each of the factors 
mentioned.  However, the varying degrees in 
importance of the factors can be discerned 
from an examination of the review by the JFTC 
of the Specified Business Combination.  Below 
is an analysis of each factor which the JFTC 
seemed to have considered important in the 
examination of the Specified Business 
Combination where the JFTC pointed out the 
potential adverse competitive effects. 

(i) Market Share and Ranking 

In all reviews of the Specified Business 
Combination, the JFTC pointed out the 
increment of market share and topping the 
market as the factors in determining the 
potential adverse competitive effects. 

In other words, no antitrust issues were 
pointed out with respect to the Specified 
Business Combination where the ranking of the 
Company in the market after the Business 
Combination was second place or lower.  In all 
reviews of the Specified Business Combination 
in which the JFTC pointed out the issue of 
infringement of the Act, the HHIs and the 
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increment of the HHIs exceeded 3,000 and 
300, respectively. 

Among the reviews of the Specified Business 
Combination in which the JFTC pointed out the 
potential adverse competitive effects of the 
Business Combination, the percentages of the 
market share after the Business Combination 
ranged from a minimum of about 45% to a 
maximum of 100%, which means generally 
that the said percentage exceeds about 50%.  
It should be noted that our analysis is based 
on a limited number of cases reviewed, and 
various factors including pressure from 
competitors would have to be considered as 
indicated below.  However, whether or not the 
market share of the Company after the 
Business Combination exceeds about 50% and 
whether the Company tops the market would 
be general indications in determining the 
potential adverse competitive effects. 

In the case where Osaka Steel Co., Ltd. 
acquired the shares of Tokyo Kohtetsu Co., 
Ltd. (the “Osaka Steel Share Acquisition 
Deal”), and whose market share after the 
acquisition was expected to be about 45%, 
which is the lowest figure among those for the 
Specified Business Combination where the 
JFTC pointed out antitrust issues, lack of 
capacity of competitors and insufficiency of 
pressure from imported products as well as the 
increment in market share after the acquisition 
collectively were among the factors considered 
by the JFTC in determining that the said 
acquisition would substantially restrain 
competition in the market. 

(ii) Competitive Pressure from Competit
ors 

Under the circumstances where it is expected 
that the users would switch to the products of 
the competitors in response to a possible price 
hike in the products of the Company, and the 
competitors have the capacity to provide the 
products concerned at the lower price to users 
who previously purchased the products of the 
Company, such competitors could be a factor 
that would prevent the Company from raising 
the price of the products. 

In many reviews of the Specified Business 
Combination in which the JFTC pointed out the 
potential adverse competitive effects, the JFTC 
considered absence of pressure from 
competitors, more specifically, absence of 
powerful competitors or absence of 
competitors with excess capacity etc., as the 
factors in determining the potential adverse 
competitive effects. 

As pressure from competitors could be a factor 
that prevents the Company from controlling 
the price of the products concerned, it could be 
a significant factor in the JFTC’s examination 
as to whether the Business Combination would 
substantially restrain competition in a certain 
market.  The importance of this factor can be 
discerned from the fact that the JFTC pointed 
out this factor at the outset of its 
determination in many of its reviews of the 
Specified Business Combination.  For example, 
in reviewing the Osaka Steel Share Acquisition 
Deal, the JFTC pointed out that no prospect of 
investment by competitors in equipment or 
facility and no increase in workforce by 
competitors due to expected drop in domestic 
demand in the future indicated lack of capacity 
of competitors.  In the case where Mitsubishi 
Pharma Corporation merged with Tanabe 
Seiyaku Co., Ltd. (the “Mitsubishi Pharma 
Merger Deal”), the JFTC pointed out the 
estimated extremely high share percentage-
85%-after the merger in a certain type of 
hemostat market while shares of the 
competitors in that market was estimated at 
less than 5% as one of the factors in 
determining that the acquisition would restrain 
competition.  Contrary to the Mitsubishi 
Pharma Merger Deal, in the case where TDK 
Corporation acquired certain assets in the 
manufacturing business for magnetic heads, 
the existence of multiple competitors with 
sufficient excess capacity whose share in that 
business market was expected to exceed 10% 
was one of the factors that persuaded the JFTC 
to determine that the acquisition by TDK 
Corporation would not restrain competition in 
that market despite its assuming No. 1 ranking 
after the acquisition. 
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(iii) Competitive Pressure from Entrants 

New entrants to the relevant market intending 
to make a profit by selling certain goods at 
lower prices in response to a possible price 
hike by the Company would prevent the 
Company from raising the price of the goods. 

In many reviews of the Specified Business 
Combination in which the JFTC pointed out the 
issue of the infringement of the Act, the JFTC 
considered the absence of pressure from new 
entrants as one of the factors in determining 
the potential adverse competitive effects.  In 
reviewing the Specified Business Combination, 
the JFTC considered the difficulty in 
development and manufacturing of relevant 
products by new entrants and no incentive to 
new entry due to a small market size as 
indicating that there was no pressure from new 
entrants.  For example, in the case where Kirin 
Group had a capital tie-up with Kyowa Hakko 
Group (the “Kirin-Kyowa Capital Tie-up Deal”), 
one of the factors which led the JFTC to 
determine the potential adverse effect on 
competition in a certain type of Granulocyte 
Colony-Stimulating Factor (G-CSF) market was 
that it would take much time and costs for new 
entrants to develop the generic drug of 
biomedicine such as G-CSF compared with 
development of a generic drug of normal 
medicine. 

(iv) Competitive Pressure from Import 
Competition 

Under the circumstances where users are 
expected to switch to imported products in 
response to a possible price hike in the 
products by the Company, such imported 
products could be a factor that would prevent 
the Company from raising the price of the 
products. 

In many reviews of the Specified Business 
Combination in which the JFTC pointed out the 
potential adverse competitive effects, the JFTC 
viewed the absence of pressure from import 
competition as a factor in determining the 
potential adverse competitive effects. 

In reviewing the Osaka Steel Share Acquisition 
Deal, the JFTC considered the small amount of 

import and no expected increment of import in 
the near future as the indicators of the 
absence of pressure from import competition.  
Further, in the said case, the JFTC made the 
decision that the amount of imports was not 
expected to rise in the near future based on 
the fact that the imported products were 
inferior in quality, and users could not see any 
merit in the price variable, and further the 
delivery system of the imported products was 
not in place in Japan. 

(v)  Competitive Pressure from 
Competing Products in Related Markets 
and Pressure from Users 

The competing products in related markets 
means either (a) competing goods which 
provide utility to users similar to that offered 
by the product concerned while they comprise 
a separate market from the market concerned, 
or (b) the same products as the products 
concerned which are supplied in a market 
geographically neighboring the market 
concerned.  As the existence of such 
competing products in a related market would 
enable users to switch to the related products, 
pressure from competing products in a related 
market is a factor that prevents the Company 
from controlling the price of the products 
concerned. 

With respect to the pressure from users, under 
the circumstances where the users have a 
countervailing bargaining power against the 
Company, pressure from users is also a factor 
that prevents the Company from controlling 
the price of the products concerned. 

Like the factors specified in (ii) to (iv) above, 
lack of pressure from competing products in 
markets for related goods or services and 
pressure from users were factors that led the 
JFTC to determine the potential adverse 
competitive effects in many reviews of the 
Specified Business Combination.  This marked 
the importance of these factors in the JTFC’s 
review. 

In reviewing the Kirin-Kyowa Capital Tie-up 
Deal, the JFTC determined the antibiotic, which 
fell under the products in related markets in 
this case, had no pressure on G-CSF markets, 
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based on the fact that although the antibiotic 
was also used for treatment of infectious 
disorders that stemmed from chemotherapy 
treatment for cancer, the antibiotic function 
was merely to supplement the effect of the G-
CSF and was not used in place of G-CSF.  It 
was also noted that users of ethical drugs 
including G-CSF, such as patient or doctor put 
little pressure on pharmaceutical companies. 

Contrary to the above case, in reviewing the 
acquisition by Nisshin Food Products Co., Ltd. 
of the shares in Myojo Foods Co., Ltd., it was 
considered that one of the factors that 
persuaded the JFTC to determine that the 
acquisition had no substantial adverse effect 
on competition in the “instant noodle” market 
was that purchasers of the products such as 
supermarkets could exert strong pressure on 
producers as they possessed bargaining power 
in the business relationship. 

4.  Measures to Remedy Substantial 
Restraint of Competition 

The Guideline lists possible measures which 
Companies could utilize in order to remedy 
substantial restraint of competition in a certain 
market including transfer of business, 
reduction of ratio in holding shares in other 
company, cancellation of interlocking directors, 
provision of products to competitors at the 
price equal to production cost, licensing of 
patent and blocking of information exchange 
between the Companies. 

In the Specified Business Combinations, the 
following are some examples of measures 
proposed by the Companies concerned to the 
JFTC to remedy substantial adverse effect on 
competition: the transfer of the governmental 
approval of manufacturing of pharmaceuticals 
with respect to the concerned products to a 
third party(s) (the Mitsubishi Pharma Merger 
Deal); the transfer or grant of any and all 
rights regarding the research, development, 
production and distribution of the products 
concerned to a third party(s) (the Kirin-Kyowa 
Capital Tie-up Deal); the reduction of ratio in 
shares in its subsidiary held by the Company 
and cancellation of interlocking directors (the 
acquisition of the shares in Kobashou. Inc. by 
Mediceo Paltac Holdings Co, Ltd.); the 

provision of products concerned to inferior 
competitor at the price equal to production 
cost (the Osaka Steel Share Acquisition Deal 
and the integration of industrial powder 
business between Asahi Kasei Chemicals 
Corporation and Nippon Kayaku Co., Ltd.); and 
the transfer of the products concerned to a 
third party(s) at wholesale price during a 
certain period and blocking of information 
exchange (the acquisition of the shares in 
Sokkia Co., Ltd. by Topcon Corporation). 

In response to each of the proposed measures 
above, the JFTC determined that subject to 
such remedial measures, the Specified 
Business Combination in question would not 
substantially restrain competition in the 
respective markets. 

5.  Conclusion 

In each of the cases where the JFTC pointed 
out the potential adverse competitive effects 
with respect to the Specified Business 
Combination, the JFTC had made its decision 
based on the fact that there was lack of 
pressure or scarcity of pressure specified in 
3(ii) to 3(v) above, as well as the increment of 
market share and topping the market referred 
to in 3(i) above.  When planning a possible 
Business Combination, it is desirable to give 
priority attention to the factor stated in 
3(i) followed by each of the pressures 3(ii) to 
3(v) stated above in assessing the existence of 
substantial adverse effect on competition in a 
certain market in order to deal with any 
potential antitrust issues, including persuading 
the JFTC or exploring possible remedial 
measures in case antitrust issues are pointed 
out.  Also, as the definition of the market could 
have a significant effect on the determination 
as to whether the planned Business 
Combination would substantially restrain 
competition in a certain market, it is necessary 
to analyze how the scope of the market would 
be defined by the JFTC, taking into account the 
factors and standards provided in the 
Guideline. 

It is reported that the JFTC plans to submit to 
the Diet a bill to amend the rules concerning 
Business Combinations under the Act.  In this 
regard, it is necessary to keep an eye on the 
developments in this area. 
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If you have any questions concerning these developing issues, please do not hesitate to contact 
any of the following Paul Hastings lawyers: 

Tokyo 

Arata Nomoto  
81-3-6229-6112 
aratanomoto@paulhastings.com 

 

Yoichiro Wada 
81-3-6229-6160 
yoichirowada@paulhastings.com 

 

 
1 With respect to fiscal 2006 and 2007, we mainly analyzed the Specified Business Combination in which the JFTC 
pointed out the issue of infringement of the Act in the reports on the Significant Business Combination Cases issued by 
the JFTC.  With respect to fiscal 2008, as the report on the Significant Business Combination Cases for fiscal 2008 was 
not issued at the time of writing, we have reviewed only one case which the JFTC posted on its website as the case in 
which it pointed out the possible antitrust issues. 

The information including company names and figures concerning the Specified Business Combination referred to in 
this alert has been obtained from the reports on the Significant Business Combination Cases and the JFTC website. 

2 The scope of the data consisted of all the cases in which the JFTC made answers in accordance with Policies dealing 
with prior consultation regarding the business combination plan issued by the JFTC, in addition to the cases where the 
JFTC issued as the Significant Business Combination Cases in each of the fiscal years. 

3 The ratios were rounded off to one decimal place. 

4 HHI is the sum of the squared market share of each business operator in a certain market. 
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