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Keeping Tenants in Place – Legal and Practical 
Tools in Today’s Market 
BY EMMA BUCKNALL 
REAL ESTATE PARTNER, LONDON 

This article looks at the ways in which a landlord 
can keep a solvent tenant in its premises for the 
maximum term of its lease, while being mindful 
of the market and its future recovery. 

In 2008, average prime office rents across 
London fell from £65 to around £50 per square 
foot and vacancy rates rose to 11% by year-end. 
Many tenants are downsizing, and are keen to 
extricate themselves from their leases and the 
financial liabilities thereunder. Meanwhile, 
landlords want to keep buildings fully occupied, 
not just to collect rent and insurance premiums, 
but also to avoid empty rates liability and 
irrecoverable service charge in respect of the 
vacant space.  

In this article we consider four main ways in 
which a lease can end: by the exercise of a 
tenant’s break right, by forfeiture, by surrender 
and at the expiry of the contractual lease term. 

1. Tenant’s right to break  

Many leases contain what is known as a break 
option, which gives one or both parties the right 
to terminate the lease, usually on specified dates 
during the contractual term, by giving notice to 
the other party. 

1.1 Has the tenant served its break notice 
correctly? 

Where a tenant serves notice to exercise its 
break option under a lease, the landlord should 
check that the break notice has been correctly 
served.  

A party serving a notice must strictly comply 
with all relevant requirements under the lease 
and under statute. The lease will usually contain 
a notice clause giving details of how and where 
notices must be sent, and the break clause itself 
may contain other requirements specific to break 
notices.  

It is clear that the tenant must name the correct 
parties in the notice: for example, the courts 
have rejected a tenant’s break notice that 
referred not to the current tenant, but to a 
former tenant in the same group.1  However, 
errors other than those involving addressees 
may not invalidate a notice. In one case a 
tenant’s notice was held to be valid despite 
referring to a termination date that was one day 
later than the correct date. The court may ignore 
errors that would not have misled a reasonable 
recipient.2  
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1.2 Has the tenant complied with its 
obligations under the break clause?  

A typical tenant break option will require the 
tenant to comply with the following conditions 
either on the date that the tenant serves the 
break notice and/or, more commonly, on the 
break date itself: (a) the tenant must not be in 
arrears with the rent or rents (the latter may 
include insurance contributions, service charge, 
interest, VAT and other items reserved as rent 
under the lease); (b) there must be no 
subsisting (material) breach of covenant; and (c) 
the tenant must give vacant possession. 

In cases where a landlord wants to resist a 
tenant’s break, it may seek to argue that its 
tenant has not complied with its covenants under 
the lease. The weight of this argument will 
depend on whether the conditions are absolute 
(for example, that the tenant has paid the rents 
to date) or qualified by reference to materiality 
(for example, that the tenant has materially 
complied with its covenants).  

(a) Absolute conditions 

Even a minor breach of an absolute condition 
can invalidate the break. For example, where 
a tenant redecorated its premises 17 months 
before the end of the lease term, it was held 
that it had not complied with the 
requirement to redecorate in the last year of 
the term. The tenant lost the right to break 
the lease, even though there would have 
been no noticeable difference in the 
condition of the premises.3     

(b) Qualified conditions 

In practice, especially in more recent and 
shorter term leases, a tenant’s break notice 
will usually only be invalidated by a material 
breach of covenant.   

If the parties cannot agree on whether the 
tenant is in material compliance, the court 
will decide this by considering the landlord’s 
ability to re-let or sell the premises without 

delay or additional expense. In a recent 
case, the tenant had spent £915,689 on 
repair work, and the court found that it had 
materially complied with its repairing 
covenant although a further £19,000 would 
need to be spent to attain full compliance.4  

(c) Vacant possession 

Before accepting the tenant’s break, the 
landlord should also consider whether the 
tenant has yielded up the premises with 
vacant possession as required by the lease. 
This should include an inspection of the 
premises by the landlord or its agent to 
check the state and condition of the 
premises and to check that there are no 
occupiers.  

Vacant possession generally implies that the 
landlord can retake possession of the 
premises without difficulty. Examples of 
where the courts have found that vacant 
possession has not been duly given include 
cases where a tenant’s possessions or refuse 
has been left on the premises so as to 
infringe on the landlord’s use of the 
premises, or where there is a licensee or a 
squatter on the premises. On the other 
hand, the presence of removable security 
barriers at premises which had a history of 
vandalism did not mean that the tenant had 
failed to yield up with vacant possession: 
each case will be looked at in the context of 
the individual premises.5  

2. Surrender of leases  

A lease is surrendered when both the landlord 
and the tenant agree that it should come to an 
end. The lease is then extinguished and merged 
with the landlord’s interest, although each party 
remains liable for its obligations up to the 
surrender date.   

The surrender is usually a deliberate decision, 
documented by way of a deed of surrender 
between the parties. The parties may agree a 
payment by the landlord to the tenant (a 
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premium) or, more likely in today’s climate, by 
the tenant to the landlord (a reverse premium) 
as consideration for the surrender, and this 
should be factored into any discussion of the 
financial implications.  

However, in some circumstances the courts will 
find that the parties have acted inconsistently 
with the existence of the lease, as discussed 
below, and that the lease has been surrendered 
by operation of law. A landlord must be careful 
that it does not inadvertently trigger a 
surrender. 

It is worth remembering that the tenant is not 
automatically entitled to a refund of rent, 
insurance contributions or service charge if the 
surrender date falls between two rent payment 
dates. The corollary is that the landlord is not – 
in the absence of agreement – entitled to any 
balancing payment of service charge that would 
have been due after the surrender date. If any 
such terms are agreed, they should be included 
in the deed of surrender. 

2.1 Investigate before accepting a 
surrender  

The surrender of a lease does not affect the 
validity of any existing underleases, whether or 
not these were granted in breach of a covenant 
in the lease. On the surrender of the lease, any 
undertenants will become direct tenants of the 
landlord.  

A landlord considering a surrender should 
therefore inspect the premises before accepting 
a surrender to make sure that there are no 
undertenants or other occupiers of the premises 
which the outgoing tenant has not identified to 
the landlord.  

2.2 Avoid a surrender by operation of law  

If a landlord suspects that a tenant is in financial 
difficulties or if a tenant fails to pay its rent, in 
those circumstances where the premises has 
been underlet the landlord should think carefully 
before accepting rent directly from the 

undertenant: accepting rent in this way could 
operate to effect the surrender of the 
intermediate lease by operation of law, leaving 
the undertenant as a direct tenant of the 
landlord.  

If the landlord is not happy with the covenant 
status of the undertenant, and the tenant has 
underlet the premises without consent, the 
appropriate alternative to accepting the 
surrender would be to consider forfeiting the 
lease for breach of covenant: this would serve to 
terminate both the lease and the underlease 
(although the undertenant can apply to the court 
for relief from forfeiture6). 

If, on the other hand, the undertenant seems to 
have better prospects than the tenant, the 
landlord should proceed to serve notice on the 
undertenant requiring it to pay rent directly to 
the landlord. The risk of not serving such a 
notice is that if the tenant becomes insolvent, a 
liquidator (but not an administrator) could 
disclaim the lease, in which case any 
underleases would also be terminated.  

3. Forfeiture  

3.1 A right, not an obligation 

A tenant trying to vacate its space before the 
end of the lease term may try to deliberately 
trigger forfeiture of its lease, for example by not 
paying rent.  

It is important to remember that as a starting 
point, forfeiture is a landlord’s right under a 
lease, and not an obligation. Even if the lease 
states that it will end on a breach of a tenant’s 
covenant (which is highly unusual in practice), 
the lease will remain valid until the landlord 
takes possession or at least clearly shows its 
intention to end the lease.7   

3.2 Accepting a tenant’s breach of 
covenant 

A landlord who is keen to retain its tenant may 
be tempted to waive minor breaches of covenant 
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to keep the premises occupied rather than 
starting forfeiture proceedings which would 
result in vacant space.  

A landlord should be careful not to waive a 
breach unintentionally, for example by 
demanding or accepting rent which becomes due 
after a known breach of covenant. This 
principally applies to "one-off" breaches, for 
example underletting without landlord’s consent. 
Once a breach has been waived, the courts may, 
depending on the type of breach, rule that the 
covenant cannot subsequently be enforced, for 
example once the rental market recovers. 
Landlords should take advice before proceeding 
with a waiver.  

3.3 Renegotiating covenants 

An underperforming tenant worried about 
forfeiture may approach its landlord to seek to 
agree a lower rent, paying rent monthly instead 
of quarterly, or a waiver of its repairing 
covenants.  

Whilst rent reductions may keep a struggling 
tenant in occupation for longer, and will be 
corrected to the market rate at the next rent 
review (assuming that the review is an open-
market review), landlords should be careful not 
to relax other covenants (such as reinstatement 
obligations) permanently, putting themselves in 
a sub-optimal position when the market picks 
up. 

4. Expiry of the Contractual Term  

A lease for a fixed term automatically ends when 
the fixed term expires unless the tenant has 
security of tenure under the Landlord and Tenant 
Act 1954 (in which case the tenant has a 
statutory right to renew at the end of the 
contractual term). A standard lease will contain 
covenants regulating the tenant’s obligations at 
the end of the lease, including obligations to 
redecorate or repair the premises, to ensure that 
the landlord receives the premises in no worse 
condition than when they were let out 
(sometimes excepting fair wear and tear and 

usually excepting damage by an insured risk). 
These covenants are backed by various remedies 
available to the landlord. 

4.1 Double value and double rent 

Two antiquated pieces of legislation offer 
landlords a source of income when a tenant 
gives or receives notice to quit but fails to vacate 
the premises and remains there as a trespasser. 

(a) Double value 

If the landlord has served a written notice 
for possession at the expiry of a lease with 
an original term of at least one year, it has 
the right to claim "double value" if a tenant 
wrongfully (that is, without a genuine belief 
in its entitlement) fails to quit the premises 
after the contractual expiry date.8 The 
double value can be claimed from the end of 
the term (if the notice was served before 
then) or from the date of the notice (if the 
notice was served a reasonable time after 
the end of the lease) until the tenant quits 
the premises. Value is defined as "what an 
occupier would give, and the landlord would 
otherwise have received, for the freehold 
and everything connected with it, during the 
time that the possession is withheld".9 A 
landlord should be aware that in the current 
market such "value" is likely to be less than 
the passing rent.  

(b) Double rent  

Alternatively, the landlord will have the right 
to claim double rent (that is, double the sum 
which the tenant should otherwise have paid 
under the lease) if a tenant gives an 
unconditional notice to quit the premises but 
does not deliver up vacant possession at the 
time stated in the notice.10  

4.2 Yielding up 

Most leases provide remedies for the landlord if 
the tenant fails to hand back the premises to the 
landlord in good repair at the end of the 
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contractual term, or fails to remove its goods 
from the premises.  

Where furniture or other goods are left at the 
premises beyond a certain period (usually 10 
working days after the end of the term), the 
lease will typically grant the landlord the right, 
as the tenant’s agent, to put the furniture into 
storage and recover the storage cost from the 
tenant, or to sell the furniture and pay the 
proceeds to the tenant after deducting the 
landlord’s sale costs.  

In each case, leases will typically allow the 
landlord to continue to charge rent (although 
this may refer only to the principal rent) to the 
tenant for so long as it would reasonably take 
the landlord to put the premises into the 
condition they would have been in if the tenant 
had complied with its covenant to yield up the 
premises with vacant possession. The lease will 
usually state that this amount is recoverable by 
the landlord as a debt.  This is to the landlord's 
advantage as there is no obligation on the 

landlord to mitigate its loss, the doctrine of 
penalty does not apply and there is no need for 
foreseeability of less, like there is if the lease 
does not specify recovery as a debt (or "rent in 
arrears") and leaves the landlord to sue the 
tenant for damages.  It should be noted that the 
Court of Appeal held that, where a lease allows 
the landlord to enter the property, carry out 
work itself and then recover the cost from the 
tenant, the landlord's claim in such 
circumstances is one for payment of a debt and 
not for damages and the leave of the court is not 
needed.11   

5. Summary 

We have seen that there are various legal 
remedies available to landlords who do not want 
their tenants to vacate their premises in the 
current climate.  In any of the circumstances 
that we have discussed, landlords should take 
advice from their solicitors to consider what 
practical steps they can take to achieve the 
optimal outcome and protect their rental stream. 
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If you have any questions concerning these developing issues, please do not hesitate to contact: 

Emma Bucknall, Partner, London 
Direct Line: 44-0203-30235120 
Email: emmabucknall@paulhastings.com
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