
 

  1 

Housing Tax Credit, New Markets Tax Credit, and 
Business Incentives Included in the American 
Recovery and Reinvestment Act of 2009 
BY ALAN S. COHEN, MICHAEL D. HAUN, SEAN C. HONEYWILL AND KEVIN YOUNG 

The American Recovery and Reinvestment Act of 
2009 (the “Act”) extends several tax stimulus 
provisions of the Internal Revenue Code of 1986, 
as amended (the “Code”), through 2009, 
including 50 percent bonus depreciation and the 
increased limit on the expensing of qualifying 
capital expenditures. 

Notably, several provisions originally included in 
either the House or Senate version of the Act are 
not included in the final conference version, 
including the five-year extension of the carryback 
period for net operating losses (“NOL”) for most 
businesses and general business credits, as well 
as a low-income housing tax credit (“LIHTC”) 
acceleration provision. While the Act provides a 
five-year NOL carryback, the carryback only 
applies to losses that occurred in 2008 for 
businesses with less than $15 million in annual 
receipts. The House and Senate versions of the 
legislation would have extended the carryback 
period to five years for all businesses for credits 
recognized in 2008 and 2009. 

As to the LIHTC, the Senate’s version of the 
legislation would have allowed a taxpayer to 
elect to double the amount of the otherwise 
allowable LIHTC for a project’s first three taxable 
years beginning after December 31, 2008. The 
otherwise allowable LIHTC over the remaining 
credit period would have been reduced on a pro 

rata basis by an amount equal to the 
acceleration in the first three years. 

Highlights of the general business tax provisions 
of the Act are outlined below: 

Low-Income Housing Grants in Exchange 
for Credit Allocation for 2009 

The Act calls for the Treasury Secretary to make 
a grant to each state’s housing credit agency in 
a maximum amount equal to 85 percent of the 
product of ten and the sum of: (1) 100% of the 
state’s unused housing credit ceiling for 2008; 
(2) 100% of any returns to the state during 
2009 of credit allocations previously made by the 
state for years 2007 through 2009; 
(3) 40 percent of the state’s 2009 credit 
allocation; and (4) 40 percent of the state’s 
share of the national pool allocated in 2009, if 
any. The Act specifically provides that the receipt 
of proceeds of these LIHTC grants will not affect 
a project’s basis. While the Act is silent on the 
tax treatment to recipients of the LIHTC grants, 
the conference report released with the Act 
notes that receipt by a taxpayer of awards of 
such grants will not be considered taxable 
income to the recipients. Consideration should 
be given to the differences in basis for 
depreciation and LIHTC purposes arising from 
use of these subawards. 
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States are to use such grants to make 
subawards to finance the construction, or 
acquisition and rehabilitation, of qualified low-
income buildings. The otherwise applicable low-
income housing credit ceiling for any state for 
2009 is reduced by the amount taken into 
account in determining the grant amount that is 
exchanged in such year. Any funds not used to 
make subawards before January 1, 2011 must 
be returned to the Treasury Department. 

HOME Investment Partnerships Program 
Funding 

The Act provides additional funding in the 
amount of $2.25 billion to the HOME Investment 
Partnerships Program (“HOME”), which is 
specifically allocated for projects that have been 
awarded LIHTC. HOME is a Department of 
Housing and Urban Development program that 
provides assistance to the states so that they 
may provide affordable housing, primarily for 
low- and very low-income Americans. As the 
conference report explains, the $2.25 billion in 
funding is provided to coordinate with the LIHTC 
to fill financing gaps caused by the diminution of 
the LIHTC equity market and to jump-start 
stalled housing development projects for which 
sufficient tax credit equity is unavailable, thereby 
creating jobs. Determinations as to disbursement 
of these funds are to be made by the state 
agencies that allocate LIHTC. 

Deferral of Certain Income from the 
Discharge of Indebtedness 

The Act allows a taxpayer to elect to defer 
income from cancellation of indebtedness arising 
from a “reacquisition” of an “applicable debt 
instrument” that occurs after December 31, 
2008, and prior to January 1, 2011. Income 
deferred pursuant to the election must be 
included in the taxpayer’s gross income ratably 
in the five taxable years beginning with (1) for 
repurchases in 2009, the fifth taxable year 
following the taxable year in which the 
repurchase occurs or (2) for repurchases in 
2010, the fourth taxable year following the 
taxable year in which the repurchase occurs. 

An “applicable debt instrument” is any debt 
instrument issued by (1) a C corporation or 
(2) any other person in connection with the 
conduct of a trade or business by such person. A 
“debt instrument” is broadly defined to include 
any bond, debenture, note, certificate or any 
other instrument or contractual arrangement 
constituting indebtedness. A “reacquisition” is 
any “acquisition” of an applicable debt 
instrument by (1) the debtor that issued (or is 
otherwise the obligor under) such debt 
instrument or (2) any person related to the 
debtor within the meaning of Code Section 
108(c)(4). An “acquisition” includes (1) an 
acquisition of a debt instrument for cash, (2) the 
exchange of one debt instrument for another, 
(3) the exchange of corporate stock or a 
partnership interest for a debt instrument, 
(4) the contribution of a debt instrument to the 
capital of the insurer, and (5) the complete 
forgiveness of a debt instrument by the 
instrument’s holder. 

In the case of a partnership, any deferred income 
is allocated to the partners immediately before 
the discharge of indebtedness in the manner such 
amounts would have been included in the 
distributive shares of such partners under Code 
Section 704 if such income were recognized at the 
time of the discharge. Any decrease in a partner’s 
share of liabilities due to such discharge is not 
taken into account for purposes of Code Section 
752 at the time of the discharge to the extent the 
deemed distribution would cause the partner to 
recognize gain under Code Section 731. Thus, the 
deemed distribution under Code Section 752 is 
deferred with respect to a partner to the extent it 
exceeds such partner’s basis. Amounts so 
deferred are taken into account at the same time, 
and to the extent remaining in the same amount, 
as income deferred under the provision is 
recognized by the partner. 

Extension and Modification of the New 
Markets Tax Credit 

For calendar years 2008 and 2009, the Act 
increases the maximum amount of qualified 
equity investments by $1.5 billion (to $5 billion 
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for each year). The additional amount for 2008 
must be allocated to qualified community 
development entities that submitted an 
allocation application with respect to calendar 
year 2008 and either (1) did not receive an 
allocation for such calendar year, or (2) received 
an allocation for such calendar year in an 
amount less than the amount requested in the 
allocation application. 

Temporary Modification of AMT Limitations 
on Tax-Exempt Bonds 

Under Code Section 57(a)(5), interest on a 
specified “private activity bond” (reduced by 
any deduction that would have been allowable if 
such interest were includible in gross income) is 
an item of tax preference for the purpose of 
calculating AMT taxable income. Under the Act, 
however, tax-exempt interest on private 
activity bonds issued in 2009 and 2010 is not 
an item of tax preference for purposes of the 
AMT. For this exception, a refunding bond is 
treated as issued on the date of the issuance of 
the refunded bond (or, for a series of 
refundings, the original bond). This rule for 
refunding bonds does not apply, however, for 
refunding bonds issued to refund any bond that 
was issued after December 31, 2003 and before 
January 1, 2009. 

Small Business Five-Year Carryback of 
Operating Losses 

The Act provides an eligible small business with 
an election to increase the present-law carryback 
period for a 2008 NOL from two years to any 
whole number of years elected by the taxpayer 
that is more than two and less than six. An 
eligible small business is a taxpayer meeting a 
$15,000,000 gross receipts test. However, any 
election may only be made with respect to one 
taxable year. 

Extension of 50 Percent Bonus Depreciation 
Allowance 

The Act extends the 50 percent bonus 
depreciation deduction for one year for qualified 
property, generally through 2009 (2010 for 

certain longer-lived and transportation 
property). In order to be qualified property 
under current law, the property must meet all of 
the following requirements. First, the property 
must be (1) property to which MACRS applies 
with an applicable recovery period of 20 years or 
less (which would not include most real property 
improvements other than depreciable site 
improvements); (2) water utility property; 
(3) computer software other than computer 
software covered by Code Section 197; or 
(4) qualified leasehold improvement property. 
Second, the original use of the property must 
commence with the taxpayer after December 31, 
2008. Third, the taxpayer must purchase the 
property within the applicable time period 
(discussed below). Finally, the property must be 
placed in service after December 31, 2008, and 
before January 1, 2010. A one-year extension of 
the placed-in-service date is provided for certain 
property with a recovery period of ten years or 
longer and certain transportation property. 

The applicable time period for acquired property 
is (1) after December 31, 2008, and before 
January 1, 2010, but only if no binding written 
contract for the acquisition is in effect before 
January 1, 2009, or (2) pursuant to a binding 
written contract that was entered into after 
December 31, 2008, and before January 1, 
2010. With respect to property that is 
manufactured, constructed, or produced by the 
taxpayer for use by the taxpayer, the taxpayer 
must begin such process after December 31, 
2008, and before January 1, 2010. Property that 
is manufactured, constructed, or produced for 
the taxpayer by another person under a contract 
that is entered into prior to the manufacture, 
construction, or production of the property is 
considered to be produced by the taxpayer. 
Property does not qualify for the additional first-
year depreciation deduction when the user of 
such property (or a related party) would not 
have been eligible for such depreciation if the 
user (or a related party) were treated as the 
owner. 
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Temporary Increase in Limitations on 
Expensing of Certain Depreciable Business 
Assets 

In lieu of depreciation, a taxpayer with a 
sufficiently small amount of annual investment 
may elect to deduct such costs under Code 

Section 179. The Act extends the ability to 
expense up to $250,000 of capital expenditures to 
taxable years beginning in 2009. The $250,000 
amount is reduced by the amount by which the 
cost of qualifying property placed in service 
during the taxable year exceeds $800,000. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Michael D. Haun 
404-815-2279 
michaelhaun@paulhastings.com 

Philip J. Marzetti 
404-815-2258 
philmarzetti@paulhastings.com 

Los Angeles 

Kenneth Krug 
213-683-6230 
kenkrug@paulhastings.com 

New York 

Alan S. Cohen 
212-318-6075 
alancohen@paulhastings.com 

Mark A. Kreitman 
212-318-6211 
markkreitman@paulhastings.com
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