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Stimulus Bill Creates More Than $60 Billion of 
Loan Guarantee Opportunities – Including for 
Previously Ineligible Renewable and 
Transmission Projects 
BY JEFFREY SCHROEDER, ERIC POGUE AND ALAN ESKANDARI 

Title XVII of the Energy Policy Act of 2005 
(“EPAct 2005”) authorized the Department of 
Energy’s (“DOE”) establishment of a loan 
guarantee program for projects that employ new 
or significantly improved technologies and avoid, 
reduce, or sequester air pollutants or 
greenhouse gases (the “Innovative Technology 
LG Program”). Projects for which DOE may grant 
loan guarantees under the Innovative 
Technology LG Program include advanced 
nuclear energy facilities, renewable energy 
systems, and advanced fossil energy technology 
(including coal gasification facilities). As 
discussed below, DOE has issued solicitations for 
loan guarantee applicants for such projects 
totaling $40.5 billion; however, to date no loan 
guarantees have been entered into. The recently 
passed “American Recovery and Reinvestment 
Act of 2009” (the “Act”), which was signed into 
law by President Obama on February 17, 2009, 
expands Title XVII of EPAct 2005 (“Title XVII”) to 
include a new temporary loan guarantee 
program to stimulate development of renewable 
energy, electric power transmission projects, and 
biofuel projects – including certain projects that 
were previously ineligible under the Innovative 
Technology LG Program – in the next two and a 
half years (the “Temporary LG Program”).  
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As the intent of the Temporary LG Program is to 
stimulate the construction of new renewable 
energy projects in the very near future, it differs 
significantly from the Innovative Technology LG 
Program:  

• First, eligibility for a loan guarantee 
under the Temporary LG Program 
does not require the use of new or 
significantly improved technologies or 
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require that projects avoid, reduce or 
sequester air pollutants or 
greenhouse gases. Unlike the Innovative 
Technology LG Program, sponsors of 
renewable energy projects and 
transmission projects that employ 
technologies in commercial use today may 
now benefit from DOE loan guarantees. 

• Second, Congress appropriated $6 billion 
in new budget authority to be used to pay 
the cost of granting loan guarantees 
(estimated at more than $60 billion in 
actual guaranteed amounts). Project 
sponsors applying for a loan guarantee 
under the Innovative Technology LG 
Program are required to pay the credit 
subsidy cost associated with their loan 
guarantees, which can be very substantial 
(i.e., many millions of dollars); in contrast, 
project sponsors applying for a loan 
guarantee under the Temporary LG 
Program will not need to pay such 
hefty credit subsidy costs. 

• Third, unlike the Innovative Technology LG 
Program which does not mandate a strict 
construction date but only uses it as a 
factor in determining whether to grant a 
loan guarantee, eligibility for a loan 
guarantee under the Temporary LG 
Program requires that projects be 
very close to “shovel-ready” and able 
to commence construction no later 
than September 30, 2011.  

An overview of the Innovative Technology LG 
Program and the new Temporary LG Program is 
discussed below, along with an analysis of the 
significant differences between the two 
programs, and what they mean for prospective 
sponsors of new energy projects. 

A. Loan Guarantee Program for 
Projects that Employ Innovative 
Technologies. 

The principal purpose of the Innovative 
Technology LG Program is to encourage early 

commercial use in the United States of 
innovative and new or significantly improved 
technologies in energy and energy-related 
projects. Section 1703 of EPAct 2005 requires 
that projects participating in the Innovative 
Technology LG Program employ new or 
significantly improved technologies and avoid, 
reduce, or sequester air pollutants or 
greenhouse gases. Section 1703 also lists 
categories of technologies that are eligible, 
which includes: advanced nuclear energy 
facilities; renewable energy systems; advanced 
fossil energy technology; hydrogen fuel cell 
technology; carbon capture and sequestration 
technologies; efficient electrical generation, 
transmission, and distribution technologies; 
efficient end-use energy technologies; 
production facilities for fuel efficient vehicles; 
pollution control equipment; and oil refineries. 
DOE has developed implementing regulations for 
the Innovative Technology LG Program, which 
were published in final form on October 23, 2007 
(“DOE LG Rules”) and Congress has authorized, 
and DOE has issued solicitations for, 
$40.5 billion in loan guarantee commitments 
under the Innovative Technology LG Program. A 
matrix summarizing the solicitations issued by 
DOE under the Innovative Technology LG 
Program to date is provided as Attachment 1. 
Although DOE issued the first solicitation under 
the Innovative Technology LG Program in August 
2006, as of yet, no loan guarantees have been 
issued under the Innovative Technology LG 
Program.  

1. Anticipated Stimulus Bill Impact 

Given that DOE has not issued any of the 
available loan guarantees under the Innovative 
Technology LG Program and the fact that DOE 
now has the authority to issue another 
~$60 billion in loan guarantees under the 
Temporary LG Program before September 30, 
2011, it is not surprising that both President 
Obama and Energy Secretary Chu have publicly 
indicated that it will be a high priority for DOE to 
complete reviews for and issue loan guarantees 
in the near future to pending applications under 
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the Innovative Technology LG Program. In fact, 
in a press release dated February 19, 2009 (the 
“DOE Press Release”) DOE indicated its goal is to 
issue loan guarantees under the Innovative 
Technology LG Program as early as April 2009 
and to issue loan guarantees under the 
Temporary LG Program by summer 2009. 
Accordingly, time is of the essence for project 
sponsors that have already submitted or will 
soon be submitting applications under the 
Innovative Technology LG Program. 
Furthermore, because DOE also will be 
implementing the Temporary LG Program, which 
(as discussed below) may require the issuance of 
new rules and at least new solicitations and 
related review due diligence efforts, it is 
imperative for applicants to get in the 
queue early and to timely and fully comply 
with DOE’s requirements (including 
solicitation-required updates) as well as 
diligence requests. 

2. Additional Opportunities for Project 
Sponsors  

Moreover, although it was stripped out of the 
final version of the Act that was signed into law, 
Congress had considered adding a provision in 
the Act providing another $50 billion of loan 
guarantee commitment authority for DOE under 
the Innovative Technology LG Program. Had that 
provision passed, it would have substantially 
expanded the number of projects that could 
receive the benefit of DOE loan guarantees and 
potentially benefited project sponsors that had 
already submitted applications. For example, as 
noted in the attached matrix, $122 billion was 
requested in guarantee amounts under the 
nuclear power solicitation for which DOE only has 
authority to issue $18.5 billion in guarantees. 
Although the additional $50 billion of loan 
guarantee commitment authority was not 
passed, it could be revisited in the future if 
Congress determines more economic stimulus is 
required for the country. Prospective project 
sponsors should be aware of this possibility and, 
as discussed below, should evaluate their 
projects (or even aspects of their projects) for 

the potential availability of guarantees under the 
Temporary LG Program. 

B. New Renewable Energy, Electric 
Power Transmission and Biofuel Loan 
Guarantee Program. 

The Act establishes a new Section 1705 to 
Title XVII of EPAct 2005 to stimulate 
development of renewable energy and electric 
power transmission projects in the next two and 
a half years (See Attachment 2 for the text of 
the relevant provisions of the Act). As previously 
discussed, to be eligible for a loan guarantee 
under the Temporary LG Program, projects must 
commence construction no later than 
September 30, 2011; however, unlike projects 
under the Innovative Technology LG Program, 
projects applying under the Temporary LG 
Program are not required to employ new or 
significantly improved technologies or to avoid, 
reduce, or sequester air pollutants or 
greenhouse gases. Furthermore, unlike projects 
selected under the Innovative Technology LG 
Program, projects under the Temporary LG 
Program will not have to a pay a credit subsidy 
cost (i.e., DOE was appropriated $6 billion 
toward the cost of supporting such loan 
guarantees). 

The relevant provision of the Act (i.e., new 
Section 1705 of EPAct 2005) provides that only 
the following categories of projects are 
eligible under the Temporary LG Program: 

• Renewable energy projects, including 
incremental hydropower projects, that 
generate electricity or thermal energy, and 
facilities that manufacture related 
components; 

• Electric power transmission systems, 
including upgrading and reconductoring 
projects; and  

• Leading edge biofuel projects that use 
technologies performing at the pilot or 
demonstration scale that the Energy 
Secretary determines are likely to become 
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commercial technologies and that will 
produce transportation fuels that 
substantially reduce lifecycle greenhouse 
gas emissions compared to other 
transportation fuels. 

Projects requesting a loan guarantee under the 
Temporary LG Program must also comply with 
the following additional restrictions: (1) each 
recipient of a loan guarantee must provide the 
Energy Secretary with reasonable assurance that 
all laborers and mechanics employed in the 
performance of the project for which the 
assistance is provided are paid wages at rates 
not less than those prevailing on similar work in 
the locality (as determined by the Secretary of 
Labor in accordance with the “Davis-Bacon Act”); 
(2) funding for biofuel projects may not exceed 
$500 million; and (3) factors the Energy 
Secretary may consider when allocating 
guarantees for transmission systems include: the 
viability of the project without guarantees; the 
availability of other Federal and State incentives; 
the importance of the project in meeting 
reliability needs; and the effect of the project in 
meeting a State or region’s environment 
(including climate change) and energy goals. 

Interestingly, the “renewable energy systems” 
and “electric power transmission systems” 
categories are not defined in the Act or in the 
current DOE LG Rules. On the face of the Act, 
renewable energy systems include incremental 
hydropower projects, and the Act allows loan 
guarantees to be issued to facilities that 
manufacture components related to renewable 
energy systems. Based on DOE’s past 
practice in the solicitation for renewable 
technologies issued on June 30, 2008 (the 
“2008 Renewable Solicitation”), which 
applied to, among other things, projects 
defined as “renewable energy systems” 
under Section 1703(b)(1) of EPAct 2005, 
DOE should consider traditional renewable 
projects such as wind, solar, biomass, 
municipal solid waste, ocean/wave/tidal, 
hydrokinetic and geothermal, and other 
projects that applicants can demonstrate 

produce energy from renewable resources. 
There is less indication of how DOE will interpret 
the “electric power transmission system” 
category. At a minimum, “efficient electricity 
transmission” projects which were eligible under 
the 2008 Renewable Solicitation would be 
included as well as associated upgrading and 
reconductoring projects as listed in the Act. 
However, based on the plain meaning of the 
terms used in the Act, a broad category of 
transmission projects (well beyond the “smart 
grid” type applications which have been the topic 
of much recent media discussion) should be 
qualified to participate in the Temporary LG 
Program.  

1. Certain Previously Ineligible Projects 
Now Qualify 

The addition of the Temporary LG Program to 
Title XVII of EPAct 2005 is significant because 
although it restricts guarantees to three 
categories of technology (i.e., renewable, 
transmission, and biofuel), it actually expands 
the types of projects employing such technology 
which are ultimately eligible for guarantees. As 
noted above, under the Innovative Technology 
LG Program, DOE was bound by Title XVII to 
only grant guarantees to support technology 
which is: (1) not already in commercial operation 
and (2) avoids, reduces, or sequesters air 
pollutants or greenhouse gases. For the former 
requirement, DOE LG Rules define “Commercial 
Technology” as a technology that has been 
installed and is being used in three or more 
commercial projects for a period of five or more 
years. With respect to the latter requirement, 
DOE LG Rules and subsequent solicitations 
require applicants to describe “how and to what 
extent the project avoids, reduces or sequesters 
air pollutants and/or anthropogenic emissions of 
greenhouse gases, including how to measure 
and verify those benefits.” 

The fact that these requirements no longer apply 
under the Temporary LG Program should mean 
that certain technologies which were ineligible 
under the Innovative Technology LG Program 
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can now qualify for DOE loan guarantees. With 
respect to renewable energy projects, a showing 
with respect to greenhouse emissions should not 
be required and, perhaps more significantly, DOE 
loan guarantees are now available for 
technologies which are already in commercial 
use (e.g., existing wind, geothermal, and 
biomass generation technologies). Similarly, in 
addition to the fact (as discussed above) that a 
broad category of transmission projects appears 
eligible for funding under the Temporary LG 
Program based on the language used in new 
Section 1705, such projects will also include 
transmission projects utilizing technology which 
is already in commercial use. Accordingly, 
traditional transmission projects (e.g., employing 
commercial technologies and serving projects 
not otherwise covered by the Temporary LG 
Program, such as nuclear power) are eligible for 
guarantees under the Temporary LG Program.  

Moreover, the Temporary LG Program has 
expanded the pool of biofuel projects eligible for 
loan guarantees because the restriction in the 
Innovative Technology LG Program (as 
implemented by the DOE LG Rules) precluding 
demonstration projects has been removed for 
biofuel projects. 

2. Next Steps for DOE 

Because the Innovative Technology LG Program 
was designed for a different purpose and with a 
different set of standards than the Temporary LG 
Program, DOE probably will not be able to rely 
wholesale on the existing DOE LG Rules for its 
implementation of the Temporary LG Program. 
Although one course of action would be to 
initiate a rulemaking process for revising its 
regulations followed by a solicitation process, 
time constraints – including the September 30, 
2011 drop dead date in the Act as well as related 
political pressure to begin issuing guarantees – 
would seemingly prevent such a path. It seems 
more likely that DOE will instead proceed in 
some combination of the following: 

 

(1) Accept Applications on a Rolling Basis 
Prior to and After Issuing Final Rules: It has 
been suggested that the only legitimate way 
DOE could be able to allocate its entire 
$60 billion authority under the Temporary LG 
Program prior to the September 30, 2011 
deadline would be to make rolling application 
deadlines to allow applicants to apply when they 
are ready and reduce the risk of overwhelming 
DOE’s review. Accordingly, DOE could also 
choose to not wait until a specified deadline 
under any specific solicitations to start reviewing 
applications – instead proceeding with an 
amendment to the DOE LG Rules and 
concurrently reviewing applications as they are 
submitted. The DOE Press Release indicates DOE 
will process applications under the Temporary LG 
Program on a rolling basis. The flexibility of a 
rolling application process could provide more 
guidance to DOE throughout the application 
process regarding which eligible technology has 
the greatest number of applicants and which 
should be provided the largest allocation of loan 
guarantee commitments without ever precluding 
the possibility of a reallocation if necessary, as is 
the case with the solicitations issued with 
definitive caps on commitment allocations under 
the Innovative Technology LG Program.  

(2) Expand the “cap” for loan guarantees 
under the 2008 Renewable Solicitation: Some 
sponsors that have already submitted 
applications for loan guarantees for eligible 
renewable projects pursuant to the 2008 
Renewable Solicitation are also eligible for a loan 
guarantee under the Temporary LG Program 
(e.g., renewable and transmission projects set to 
commence construction no later than 
September 30, 2011). Judging from the interest 
in other Innovative Technology LG Program 
solicitations (e.g., the $122 billion in nuclear 
power applications received by DOE for 
$18.5 billion in available guarantees), in all 
likelihood more than $10 billion in guarantee 
requests, the cap under the 2008 Renewable 
Solicitation, will be received by DOE. It is 
therefore logical that DOE could get a jumpstart 
on its Temporary LG Program spending and save 
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itself and project sponsors from duplicating work 
that has already been performed under the 2008 
Renewable Solicitation by allocating some of its 
Temporary LG Program funding to such projects.  

(3) Issue a Solicitation Prior to Issuing 
Revised DOE LG Rules: In 2006, prior to issuing 
the DOE LG Rules, DOE issued its first 
solicitation under the Innovative Technology LG 
Program thereby enabling DOE to begin its 
review process while conducting a concurrent 
rulemaking process. Following this approach, 
DOE could issue a new solicitation under the 
Temporary LG Program in the near future while 
its regulation changes are pending (or even in 
lieu of such a rulemaking). 

3. Recommendations for Potential Project 
Sponsors 

Parties considering new projects should carefully 
monitor DOE’s actions over the upcoming 
months. As noted above, many projects that 
have not previously qualified for Title XVII loan 
guarantees may now be eligible and DOE has 
several options for how and when to begin 
allocating and awarding guarantees. The 
significant volume of guarantee funding available 
in addition to the political pressure to act quickly 
(and related September 30, 2011 drop dead date 
in the Act) may create exceptional near term 
opportunities for project sponsors prepared to 
act quickly. 

C. Conclusion. 

The recently passed “American Recovery and 
Reinvestment Act of 2009” has greatly expanded 
the DOE loan guarantee program in significant 
ways. This expansion should benefit sponsors of 
renewable energy, electric power transmission 
and biofuel projects – including projects which 
were previously ineligible for Title XVII 
guarantees. The allocation of an additional 
~$60 billion in loan guarantee authority and the 
imposition of a September 30, 2011 deadline for 
issuing loan guarantees under the Temporary LG 
Program puts great pressure on DOE to act 
quickly: (1) in processing and awarding 
guarantees for existing, Innovative Technology 
LG Program applications, as well as (2) to begin 
the selection process for projects under the 
Temporary LG Program. Potential project 
sponsors should carefully monitor DOE’s actions 
for near term opportunities to participate in the 
Temporary LG Program. Additionally, project 
sponsors participating in one or both of the loan 
guarantee programs should remain focused on 
meeting DOE expectations and deadlines to 
avoid missing any opportunities, as DOE is likely 
to begin accelerated reviews under all of its loan 
guarantee programs. 
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ATTACHMENT 1 –  
OVERVIEW OF PREVIOUS DOE LOAN GUARANTEE SOLICITATIONS 

SOLICITATION 
DATE AND 
REFERENCE 

TECHNOLOGY GUARANTEE 
AMOUNT  

STATUS / NOTES 

Aug. 8, 2006 – 
Solicitation No. DE-
PS01-06LG00001 

Projects that meet DOE’s 
Advanced Energy Initiative (1)  

$2 Billion 16 projects (the “Sweet 16”) were 
selected from a pool of 
143 applications  

DOE due diligence and negotiation 
are ongoing (no loan guarantee 
agreements have been entered 
into) 

June 30, 2008 – Ref. 
No. DE-FOA-
0000005 

Energy Efficiency, Renewable 
and Advanced Transmission 
and Distribution Technologies  

 

$10 Billion Applications are due on Feb. 26, 
2009 

DOE diligence review is ongoing 

June 30, 2008 – Ref. 
No. DE-FOA-
0000006 

Nuclear Power  

 

$18.5 Billion Preliminary (Part I) Applications for 
21 reactors – totaling $122 billion 
in guarantee requests – were 
submitted in September 2008 

Final (Part II) Applications were 
due on Dec. 19, 2008 and DOE due 
diligence is now ongoing with a 
short list of applicants 

June 30, 2008 – Ref. 
No. DE-FOA-
0000007  

Front End Nuclear $2 Billion 

 

2 applications were submitted in 
response to the Solicitation for a 
combined request of $4 Billion in 
guarantees 

DOE review of applications is 
ongoing  

Sept. 22, 2008 – 
Ref. No. DE-FOA-
0000008 

Coal-Based Power Generation 
and Industrial Gasification 
Facilities 

$8 Billion Preliminary (Part I) Applications 
were due on December 22, 2008 
and Final (Part II) Applications are 
due on March 23, 2009 

 

(1) Eligible Projects for the August 2006 Solicitation were limited to: (1) biomass; (2) hydrogen; (3) solar; (4) wind 
and hydropower; (5) fossil energy coal; (6) carbon sequestration practices and technologies; (7) efficient electricity 
transmission and delivery and energy reliability; (8) alternative fuel vehicles; (9) industrial energy efficiency 
projects; and (10) pollution control equipment. 
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ATTACHMENT 2 –  
EXCERPT FROM THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009 

TITLE 17—INNOVATIVE TECHNOLOGY LOAN 
GUARANTEE PROGRAM 

For an additional amount for the cost of 
guaranteed loans authorized by section 1705 of 
the Energy Policy Act of 2005, $6,000,000,000, 
available until expended, to pay the costs of 
guarantees made under this section: Provided, 
That of the amount provided for title XVII, 
$25,000,000 shall be used for administrative 
expenses in carrying out the guaranteed loan 
program: Provided further, That of the amounts 
provided for title XVII, $10,000,000 shall be 
transferred to and available for administrative 
expenses for the Advanced Technology Vehicles 
Manufacturing Loan Program. 

‘‘SEC. 1705. TEMPORARY PROGRAM FOR RAPID 
DEPLOYMENT OF RENEWABLE ENERGY AND 
ELECTRIC POWER TRANSMISSION PROJECTS.  

‘‘(a) IN GENERAL.—Notwithstanding section 1703, 
the Secretary may make guarantees under this 
section only for the following categories of projects 
that commence construction not later than 
September 30, 2011: 

 ‘‘(1) Renewable energy systems, including 
incremental hydropower, that generate electricity 
or thermal energy, and facilities that manufacture 
related components. 

 ‘‘(2) Electric power transmission systems, 
including upgrading and reconductoring projects. 

 ‘‘(3) Leading edge biofuel projects that will 
use technologies performing at the pilot or 
demonstration scale that the Secretary determines 
are likely to become commercial technologies and 
will produce transportation fuels that substantially 
reduce life-cycle greenhouse gas emissions 
compared to other transportation fuels. 

‘‘(b) FACTORS RELATING TO ELECTRIC POWER 
TRANSMISSION SYSTEMS.— In determining to 
make guarantees to projects described in 

subsection (a)(2), the Secretary may consider the 
following factors: 

 ‘‘(1) The viability of the project without 
guarantees. 

 ‘‘(2) The availability of other Federal and 
State incentives. 

 ‘‘(3) The importance of the project in 
meeting reliability needs. 

 ‘‘(4) The effect of the project in meeting a 
State or region’s environment (including climate 
change) and energy goals. 

‘‘(c) WAGE RATE REQUIREMENTS.—The Secretary 
shall require that each recipient of support under 
this section provide reasonable assurance that all 
laborers and mechanics employed in the 
performance of the project for which the assistance 
is provided, including those employed by 
contractors or subcontractors, will be paid wages 
at rates not less than those prevailing on similar 
work in the locality as determined by the Secretary 
of Labor in accordance with subchapter IV of 
chapter 31 of part A of subtitle II of title 40, United 
States Code (commonly referred to as the ‘Davis-
Bacon Act’). 

‘‘(d) LIMITATION.—Funding under this section for 
projects described in subsection (a)(3) shall not 
exceed $500,000,000. 

‘‘(e) SUNSET.—The authority to enter into 
guarantees under this section shall expire on 
September 30, 2011.’’. 

(b) TABLE OF CONTENTS AMENDMENT.—The table 
of contents for the Energy Policy Act of 2005 is 
amended by inserting after the item relating to 
section 1704 the following new item: ‘‘Sec. 1705. 
Temporary program for rapid deployment of 
renewable energy and electric power transmission 
projects.’’.
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Chicago 

Tim Callahan 
312-499-6099 
timcallahan@paulhastings.com 

New York 

John Hawkins 
212-318-6607 
johnhawkins@paulhastings.com 

Raj Pande 
212-318-6045 
rajpande@paulhastings.com 

Washington, D.C. 

Jeffrey Schroeder 
202-551-1789 
jeffreyschroeder@paulhastings.com 

Laurence Skinner 
202-551-1804 
larryskinner@paulhastings.com
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