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Washington’s New Limits on Executive Compensation 
BY MARK POERIO 

In last week’s stimulus legislation that the 
President just signed, a mere ten pages address 
executive compensation. They nonetheless 
impose dramatic restrictions. This alert describes 
these restrictions and recommends actions 
employers should now take to implement them, 
whether or not they are participating in the 
Treasury Department’s Troubled Asset Relief 
Program (“TARP”).  

Immediate action is critical for all TARP 
recipients, because the new restrictions apply 
immediately, notably imposing limits on how 
much TARP recipients may pay certain 
executives as bonus and severance. Employers 
that are outside the TARP face less onerous and 
more indirect issues, but they should take action 
right away to best position their executive 
compensation disclosures for public scrutiny. 

Executive Compensation Provisions of the 
Stimulus Bill 

Section 7001 of the American Recovery and 
Reinvestment Act of 2009 (“ARRA”) expands and 
restates the executive compensation restrictions 
that the federal bailout program imposes 
through Section 111 of last October’s Emergency 
Economic Stabilization Act of 2008 (“EESA”). The 
Section 7001 restrictions apply to any entity that 
receives financial assistance under the TARP, 
including those that already have received 
assistance. These entities (collectively, “TARP 
recipients”) must comply with Section 7001. 

The principal features of Section 7001 are 
summarized below in Appendix A. These new 
restrictions take effect immediately and apply for 
so long as a TARP recipient is subject to any 
TARP obligations (“TARP Period”), but not when 
the federal government merely holds warrants to 
purchase stock of the TARP recipient. Note that, 
for purposes of these rules, the term “senior 
executive officer” (“SEO”) means a TARP 
recipient’s CEO, CFO, and next three highest-
paid executives, as determined under SEC proxy 
disclosure requirements (whether or not those 
requirements apply to the TARP recipient). 

Action Items for TARP Participants 

As a threshold matter, TARP recipients may 
withdraw entirely from the TARP by repaying the 
assistance they have received. This is worth 
considering, for those who are able, if the TARP’s 
onerous limitations seem likely to jeopardize the 
TARP recipient’s future financial success (such as 
by causing the best talent to leave).  

Any TARP recipient that remains or becomes 
subject to TARP must establish a “Board 
Compensation Committee” of independent 
directors, subject to action by the full board of 
directors if (i) the TARP recipient’s common or 
preferred stock is not registered under the 
Securities Exchange Act of 1934, and (ii) the 
TARP recipient has received less than $25 million 
of TARP assistance. Regardless of who acts, 
Section 7001 requires a review of employee 
compensation plans, and at least semiannual 
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meetings to discuss and evaluate them in light of 
any risks they pose to the TARP recipient.  

Further, the Board Compensation Committee 
should expect to be held accountable for the 
TARP recipient’s compliance with the Section 
7001 requirements summarized in Appendix A. 
As a practical matter, the committee will 
probably be the TARP recipient’s Compensation 
Committee. Aside from the foregoing, an 
immediate challenge (perhaps in the form of a 
“bet-the-company” challenge) will be to address 
the potential loss of executive talent that may 
quickly follow from the ARRA’s one-two punch in 
the form of severe limits on incentive 
compensation, and an outright prohibition on 
severance pay, in each case for certain top 
executives only during the TARP Period.  

Of less immediate concern, though worthy of 
immediate attention, are three issues arising 
from other Section 7001 requirements, namely: 

• Designing the company-wide “luxury 
expense” policy that Section 7001 
requires – see Appendix “A” for more 
information. 

• Best positioning the TARP recipient for the 
“Say on Pay” advisory vote that 
shareholders are permitted to make – see 
Appendix “A” for more information. 

• Anticipating compliance with the Secretary 
of the Treasury’s obligation to review – for 
inconsistency with Section 7001, the 
TARP, or the public interest – all bonuses, 
retention awards, and other compensation 
paid before ARRA’s enactment to the TARP 
recipient’s SEOs and next 20 most highly 
compensated employees; with the 
Secretary being authorized to seek 

reimbursements from the TARP recipient 
and the subject employees.  

Action Items for Non-TARP Employers  

Those outside the TARP program face less 
Herculean challenges with respect to executive 
pay. Nonetheless, they should be proactive 
because today’s new TARP limitations evidence 
Washington’s deepening fixation on executive 
pay as a primary – and effective – means for 
placating an American public that blames 
Wall Street greed and excess for today’s financial 
meltdown. Governmental and shareholder 
activism seem ready to boil over further in 2009.  

“Say on Pay” seems destined to pass in 2009, 
for implementation in 2010 proxy statements. 
Public companies consequently should position in 
2009 for proxy statement disclosures that 
respond to the issues that are currently 
inflaming shareholders, Congress, proxy 
advisors, and the general public. A few of the 
notable issues that come to mind for attention 
early in 2009 are the following: 

• Excessive emphasis on short-term 
incentive compensation, or other 
compensation structures that pose a risk 
to long-term corporate success. 

• Sizable out-of-the-money stock option 
awards. 

• Inadequate loyalty protections, during and 
after employment. 

• Excessive or risk-free severance. 

• Excessive change in control benefits. 

• Unjustifiable perquisites. 

• Tax gross-ups, especially for golden 
parachute liabilities. 

   

For more information on these points, see “Global Prescription for Executive Compensation: 
From Diagnosis to Remedy” (Poerio & Borges, RiskMetrics, January 2009).  
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APPENDIX “A” – ARRA SECTION 7001 REQUIREMENTS 

General Standards 

During the TARP Period, each TARP recipient 
must: 

• exclude incentives for its SEOs to take 
unnecessary and excessive risks to the 
value of the TARP recipient; 

• prohibit any compensation plan that 
would encourage manipulation of the 
reported earnings of such TARP recipient 
to enhance the compensation of any of 
its employees; 

• have the right to recover any bonus, 
retention award, or incentive 
compensation that is both (i) paid to an 
SEO or any of the next 20 most highly 
compensated employees, and (ii) based 
on statements of earnings, revenues, 
gains, or other criteria that are later 
found to be materially inaccurate; and 

• prohibit the payment, to an SEO or any 
of the next five most highly 
compensated employees, of any golden 
parachute payment – which Section 
7001 defines broadly to include any 
payment for departure from a company 
for any reason, except for payments for 
services performed or benefits accrued.  

One-third Limit on Incentives 

A TARP recipient must not, during the TARP 
Period, provide anyone identified in the table 
below, with any bonus, retention award, or 
incentive compensation; provided that they 
may receive long-term restricted stock that 
does not vest during the TARP Period, that has 
a value not greater than one-third of the 
individual’s total annual compensation, and 
that is subject to other terms and conditions 
that the Secretary of the Treasury may 
determine. 

TARP Assistance 
Level 

Individuals 
Subject to Bonus 

Limit* 

Below $25 million Highest-compensated 
employee 

Over $25M; below 
$250M 

Five highest-
compensated 
employees 

Over $250M; below 
$500M 

SEOs plus the 10 next 
most highly 
compensated 

Over $500M SEOs plus the 20 next 
most highly 
compensated 

 
* Note: The Secretary may increase the number of 
those subject to the limit. 

Exception: The foregoing limit does not apply to 
any bonus that is required to be paid pursuant to a 
written employment contract executed on or before 
February 11, 2009. 

Luxury Expenditure Policy 

Section 7001 of the ARRA requires that the 
Board of Directors of each TARP recipient 
establish a company-wide policy regarding 
excessive or luxury expenditures, according to 
Treasury rules that may include excessive 
expenditures on – 

• entertainment or events; 

• office and facility renovations; 

• aviation or other transportation services; 
and 

• other activities or events that are not 
reasonable expenditures for staff 
development, reasonable performance 
incentives, or similar measures in the 
normal course of business. 
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CEO and CFO Certifications 

The CEO and CFO of each TARP recipient (or 
their equivalents) must certify to compliance 
with Section 7001’s requirements in annual 
SEC filings, or to the Secretary of the Treasury 
if the TARP recipient’s securities are not 
registered with the SEC.  

“Say on Pay” Advisory Shareholder Votes 

During the TARP Period, each TARP recipient 
must permit a separate, advisory shareholder 
vote for approval of the compensation of the 
TARP recipient’s executives – as disclosed 
pursuant to SEC rules, including the 
compensation discussion and analysis (aka 
CD&A), the compensation tables, and any 
related material). In keeping with general “Say 

on Pay” legislative proposals, the vote is purely 
advisory, will not overrule any board decision, 
will not create or imply any additional fiduciary 
duty of the board, and will not limit the 
opportunity for shareholders to make other 
proxy statement proposals relating to 
executive compensation. 

Note: Other executive compensation restrictions 
remain in effect. 

Section 7001 of the ARRA does not affect the 
excise tax and tax deduction limitations that 
the EESA instituted. Further, the ARRA leaves 
intact the executive compensation guidelines 
that the Treasury Department released this 
past February 4th. Another round of Treasury 
Regulations is nevertheless expected within a 
few weeks. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Global Executive Compensation and Benefits 

Stephen H. Harris 
Los Angeles, CA 
213-683-6217 
stephenharris@paulhastings.com 

Eric R. Keller 
Washington, D.C. 
202-551-1770 
erickeller@paulhastings.com 

Ethan Lipsig 
Los Angeles, CA 
213-683-6304 
ethanlipsig@paulhastings.com 

Mark Poerio 
Washington, D.C. 
202-551-1780 
markpoerio@paulhastings.com 

Global Banking and Financial Services 

V. Gerard Comizio 
Washington, D.C. 
202-551-1272 
vgerardcomizio@paulhastings.com 

Chris Daniel 
Atlanta, GA 
404-815-2217 
chrisdaniel@paulhastings.com 

John L. Douglas 
Atlanta, GA 
404-815-2214 
johndouglas@paulhastings.com   
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