
New Laws That Impact California Employers in 2005 
By Stephen L. Berry and E. Jeffrey Grube

Governor Schwarzenegger’s arrival has brought 
some needed relief to California employers. 
Compared to the last few years, 2004 was rela-
tively mild in terms of employment-related leg-
islation that creates new risks and burdens on 
employers. This Alert summarizes the key changes 
resulting from the recently concluded legislative 
session of which California employers must take 
note.  
 
SENATE BILL 1809 
(Private Attorneys General Act of 2004) 

A year ago, the Legislature enacted and former 
Governor Davis signed the Private Attorneys 
General Act of 2004 (commonly referred to as the 
“Sue Your Boss” law), which created a private 
right of action for employees to sue their employ-
ers to recover penalties, attorneys’ fees, and 
costs for violations of the Labor Code, however 
trivial. Penalty recovery was apportioned among 
the plaintiff (25%), the Labor and Workforce 
Development Agency (“Agency”) (25%), and the 
state’s General Fund (50%). The law not only 
created a private right of action to sue for exist-
ing penalties (previously recoverably only through 
government action), but it also created new penal-
ties of $100 for initial and $200 for subsequent 
violations of any provision of the Labor Code that 
did not previously have a penalty provision.

SB 1809 amends the Private Attorneys General 
Act (“the Act”) by adding several procedural safe-
guards. Unlike most of the new laws which take 
effect on January 1, 2005, SB 1809 was desig-
nated as urgency legislation and took effect imme-
diately when it was signed on August 11, 2004. 
Ideally, SB 1809 will have the effect of curbing the 
recent onslaught of “Private Attorney General” 
actions for Labor Code penalties.
  
Most significantly, SB 1809 adds a procedural 
hurdle of notice and opportunity for employers to 
cure before employees can sue for penalties under, 
or for violations of, specified Labor Code sec-
tions. The new process works as follows:

• Before commencement of a Private Attorney 
General lawsuit, an aggrieved current or for-
mer employee must provide written notice by 
certified mail to the Agency and the employer 
of the alleged violations, “including the facts 
and theories to support the alleged viola-
tion.” 

 
• If the Agency sends notice to the employee 

within 33 days from the postmark date on 
the employee’s notice that it intends to inves-
tigate the alleged violation, the employee can-
not then sue. If the Agency decides to inves-
tigate and issues a citation within 125 days 
after commencing its investigation (a total of 
158 days after the employee initially submits 
notice), the  employee cannot sue at all. 

• Even if the Agency does not investigate or 
issue a citation within these time limits, an 
employer can avoid a private lawsuit if it 
“cures” the alleged violation and, within 33 
days of the postmark date on the employee’s 
notice, provides, by certified mail, notice to 
the employee and to the Agency that is has 
cured the alleged violation. The law defines 
“cure” to mean “that the employer abates 
each violation alleged by any aggrieved 
employee, the employer is in compliance 
with the underlying statutes as specified in 
the notice required by this part, and any 
aggrieved employee is made whole.”  SB 
1809 does not explain what it means to 
make an aggrieved employee “whole.”  
Considering the purpose of the notice and 
cure provisions, however, a strong argument 
can be made that making an employee whole 
should include only reimbursement of actual 
loss (such as unpaid wages), not the pay-
ment of any penalty or attorneys’ fees to the 
employee. 

• The employee can challenge the employer’s 
notice of cure by taking additional steps. 
First, the employee would have to send to 
the employer and to the Agency, by certi-
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fied mail, notice of dispute as to cure, with 
specific grounds to support a dispute. If the 
Agency issues a decision within 17 days from 
the postmark of the employee’s notice that 
the employer has cured the alleged viola-
tion or if the Agency gives the employer an 
additional 3 days to cure, and the employer 
does so, then the employee cannot sue. The 
employee has the right to appeal the Agency’s 
decision to the superior court. 

• An employer can avoid suit for the same 
noticed violations no more than three times 
in a 12 month period via the notice and cure 
procedure.

The requirement to exhaust the administrative 
procedure applies to alleged violations of those 
Labor Code provisions that the Act specifically 
lists, including sections 96(k) (discipline for lawful 
off-duty conduct), 98.6 (retaliation for asserting 
wage claims), 203 (waiting-time penalties), 226.7 
(meal and rest period violations), 510 (overtime), 
and many others. Some Labor Code provisions, 
like sections 210 (penalty for failure to pay cer-
tain wages) and 558 (penalty for failure to pay 
overtime and for certain other Labor Code viola-
tions)—which one might expect to be listed—are 
not. As there is no obvious rule for which provi-
sions are subject to exhaustion, employers are 
left with no option but to review the statutory 
list when faced with a Private Attorney General 
action to determine whether exhaustion is a pre-
requisite.

SB 1809 adds other processes and safeguards to 
the Act, including the following:

• A court, after hearing any action by an 
aggrieved employee, has the discretion to 
award less than the maximum civil penalty 
“if, based on the facts and circumstances of 
the particular case, to do otherwise would 
result in an award that is unjust, arbitrary 
and oppressive, or confiscatory.”

• The court must review and approve any pen-
alties sought as part of a proposed settlement 
of a Private Attorney General lawsuit.

• Certain minor Labor Code violations—spe-
cifically “any violation of a posting, notice, 
agency reporting, or filing requirement 
. . , except where the filing or reporting 
requirement involves mandatory payroll or 
workplace injury reporting”—are no longer 
actionable by private employees.

• The settlement and minor violations provi-
sions are made retroactive to the effective 
date of the original Private Attorneys General 
Act – January 1, 2004. This means that 
companies should contact plaintiffs’ counsel 
and—if necessary—the court and insist that 
pending Private Attorneys General lawsuits 
or claims based on posting, notice, agency 

reporting, or filing requirements (not except-
ed) be dismissed immediately. Prosecution of 
those lawsuits after August 12, 2004 would 
be frivolous.

SB 1809 also changes the distribution of penal-
ties. Employees still can recover 25% of action-
able penalties (plus attorneys’ fees and costs), but 
the remaining 75% is allocated entirely to the 
Agency, none to the state’s General Fund. In addi-
tion, it prohibits employers from discriminating 
against employees for exercising rights (initiating 
action or notice) under the Act, and it repeals an 
ancient provision of the Labor Code that required 
employers to file with the Director of Labor 
Standards Enforcement copies of applications for 
employment that require signature of the appli-
cant.

ASSEMBLY BILL 1825 
(Biennial Anti-harassment Training)

This law requires employers with 50 or more 
employees to provide at least two hours of 
“classroom or other effective interactive training 
and education,” including “practical examples,” 
regarding:

• The legal prohibitions against sexual harass-
ment under federal and state law;

• Prevention of sexual harassment;

• Correction of situations involving sexual 
harassment; and

• Remedies for victims of sexual harassment.

AB 1825 requires the presenter to have “knowl-
edge and expertise” in the prevention of harass-
ment, discrimination and retaliation. Employers 
who choose to have a member of their human 
resources staff or legal department conduct the 
training will need to be able to demonstrate that 
the trainer possesses the required expertise. It is 
unclear what is meant by “interactive training 
and education.” However, the requirement to use 
a “presenter” who has knowledge and expertise 
suggests an online program will not comply.

Though apparently aimed at preventing sexual 
harassment, there is language in the law that sug-
gests the training must cover other topics as well. 
AB 1825 states the required training must include 
examples “in the prevention of harassment, dis-
crimination, and retaliation...”  

Who Must Receive the Training?

AB 1825 requires the training to be provided to 
supervisory employees. However, the law does not 
define the term “supervisor.”  Employers no doubt 
will contend that a supervisor is an employee who 
has the authority to hire and discipline subordi-
nates on his or her own, or effectively recommend 
the same. However, because of this ambiguity, 
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and to help defeat claims for failure to prevent 
harassment by current or former employees, many 
employers may choose to provide the required 
training to all employees. In fact, the law states it 
is intended to set the minimum requirements and 
should not discourage employers from providing 
“longer, more frequent, or more elaborate train-
ing.”  

When Must the Training be Provided?

The required training must be provided to all 
supervisors by January 1, 2006, if the supervisor 
was employed in that position on or before July 
2005. Employees promoted to supervisor or hired 
into such a position after July 1, 2005, must be 
provided the required training within six months 
of assuming the position. If an employer can 
show it provided compliant training to its supervi-
sors within the last two years (i.e., since January 
1, 2003), the supervisors need not be trained 
again before the January 1, 2006 deadline. After 
January 1, 2006, the training must be provided 
once every two years.

Who is An Employer?

For purposes of this law, an employer is defined 
not only as a person or entity who regularly 
employees 50 or more persons, but also a person 
or entity that receives services from 50 or more 
persons through a contract arrangement, such as 
temporary workers from a staffing company. 

Effect of Providing or Failing to Provide Training

An employer’s compliance with the training 
requirement under AB 1825 does not provide 
a complete defense to claims for sexual harass-
ment. On the other hand, the law states that an 
employer is not automatically liable in an action 
for sexual harassment if the plaintiff shows a par-
ticular individual or individuals failed to receive 
the required training. However, the law does not 
preclude a plaintiff from attempting to offer evi-
dence of a failure to provide training in support of 
her/his claim. 

The law does not provide for a private right 
of action for a failure to comply, but the Fair 
Employment and Housing Commission is empow-
ered to issue an order requiring the employer to 
comply.

What Training Does Paul Hastings Have Available 
to Fulfill This Requirement?
 
The Paul Hastings Employment Law Department 
offers an innovative training program that 
includes all of the features—and more—required 
under AB 1825. This informative and engaging 
two-hour training course includes the use of vid-
eoclips depicting harassment scenarios, as well 
as user-friendly outlines, quiz materials, and case 
studies. Through this highly interactive program, 
Paul Hastings will provide employers what they 

need to comply with the new law and avoid risk, 
while giving employees an excellent opportunity 
to learn about the most current and significant 
harassment issues. 

ASSEMBLY BILL 2208 
(Insurance Coverage for Registered  
Domestic Partners)

Under current law, an insurance provider is 
required to offer coverage for domestic partners 
of an employee on terms and conditions that are 
provided to a dependent of the employee. AB 
2208 requires insurers to provide coverage to a 
registered domestic partner of an employee on 
terms that are equal to the coverage it provides 
for a spouse of the employee. The law allows the 
insurer to require proof of registered domestic 
partnership status or termination thereof, but only 
if it also requires verification of marital status and 
notice of dissolution of the marriage. AB 2208 
applies to all individual insurance policies issued 
or renewed on or after January 1, 2005, and to 
group plans issued or renewed on or after January 
2, 2005. 

ASSEMBLY BILL 205 
(Expansion of Rights for Registered 
Domestic Partners)

AB 205, known as the California Domestic Rights 
and Responsibilities Act of 2003, was passed 
last year but takes effect on January 1, 2005. 
The law broadly provides that under California 
law, registered domestic partners have the same 
rights and obligations as spouses. It also expands 
the rights and obligations of domestic partners 
and former domestic partners vis a vis a child of 
either of them, so they are treated the same as a 
spouse. In addition, the new law recognizes legal 
unions of the same sex validly formed in another 
jurisdiction that are substantially equivalent to a 
domestic partnership in California. AB 205 effec-
tively amends all California laws that concern 
spouses (including all statutes, administrative 
regulations, government policies, common law, or 
any other provisions or sources of California law) 
and expands the application of those laws to reg-
istered domestic partners. For example, currently 
under the California Family Rights Act (CFRA) 
an employer must allow an eligible employee to 
take time off to care for a spouse with a serious 
health condition, but not a registered domestic 
partner. Starting in 2005, the employer also must 
allow the time off to an employee to care for an 
ill domestic partner.

The federal Family Medical Leave Act (FMLA) 
does not cover registered domestic partners and 
AB 205 does nothing to reconcile this difference. 
Thus, as a result of poor drafting, an argument 
can be made that, under certain circumstances, 
a registered domestic partner could take up to 
24 weeks of protected leave per year—12 weeks 
under CFRA to care for the employee’s ill domes-
tic partner, and 12 weeks under FMLA to care for 
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the employee’s ill child or other covered family 
member. This certainly was not the intent of the 
Legislature, but employers will be at risk unless 
and until the Legislature or the courts clarify the 
law.

SENATE BILL 1618 
(Elimination of Social Security Number From 
Payroll Statements)

Labor Code § 226 requires an employer to pro-
vide its employees with an itemized statement in 
writing providing specified payroll information 
and, among other information, the employee’s 
social security number. SB 1618 amends Labor 
Code § 226 to provide that, starting on January 
1, 2008, the employer may only include the 
last four digits of the employee’s social security 
number or “an existing employee identification 
number other than a social security number” on 
the check. Oddly, on the face of the law, it would 
seem that an employer is prohibited from creating 
and using employee identification numbers in lieu 
of employees’ social security numbers if they do 
not exist when the law takes effect on January 1, 
2005.
  
Based on the language of the law, it appears that, 
starting on January 1, 2005, an employer no lon-
ger is required to include the full social security 
number and may instead begin using the last four 
digits of the employee’s social security number, 
which, of course, it must use by the January 1, 
2008 deadline. This is significant because Civil 
Code § 1798.85(a)(5) prohibits a person or entity 
from “[p]rinting an individual’s social security 
number on any materials that are mailed to the 
individual, unless state or federal law requires the 
social security number to be on the document to 
be mailed.” Likewise, Civil Code § 1798.85(c) 
exempts from the general prohibition on the use 
of social security numbers, “[t]he collection, use 
or release of a social security number as required 
by state or federal law...” Since use of the employ-
ee’s full social security number on the pay stub 
apparently no longer is “required” after January 
1, 2005, an employee could claim a violation of 
Civil Code § 1798.85 based on the employer’s 
continued use of the social security number on the 
pay stub after that date. This failure to reconcile 
the two laws counsels in favor of changing to the 
last four digits of the social security number on 
January 1, 2005.

ASSEMBLY BILL 2900 
(Extension of Fair Employment And Housing Act 
Protections to Other Laws)

AB 2900 incorporates all of the protected cat-
egories under the Fair Employment and Housing 

Act (FEHA) into various provisions of the 
Education Code, Government Code, Labor Code, 
Military and Veterans Code, Public Utilities Code, 
Unemployment Insurance Code and Welfare and 
Institutions Code. These laws currently prohibit 
discrimination in employment on the basis of 
race, color, sex and religion. However, they do not 
prohibit discrimination on all grounds prohibited 
by the FEHA, i.e., race, religion, color, national 
origin, ancestry, physical disability, mental disabil-
ity, medical condition, marital status, sex, gender, 
age and sexual orientation. For example, under 
current law an employee who quits his or her job 
due to certain types of discrimination (race, color, 
sex or religion) qualifies for unemployment com-
pensation. Starting January 1, 2005, an employee 
who quits his or her job because of alleged dis-
crimination on any of the other grounds prohib-
ited by the FEHA also will be eligible for unem-
ployment compensation. 

CONCLUSION

Employers face fewer new laws this year than in 
any of the last several years. And not all of the 
news is bad this year. Senate Bill 1809, for exam-
ple, reins in the Private Attorneys General Act of 
2004. Other new laws impose certain administra-
tive burdens on employers, or follow through on 
last year’s expansion of domestic partner rights, 
but do not create significant new causes of action 
for employees. The impact of the change in 
administration this year is perhaps most notice-
able by surveying the laws not enacted—those 
that were passed by the Legislature but vetoed by 
Governor Schwarzenegger—including laws that 
would have increased the minimum wage, added 
new penalties for equal pay violations, required 
pay during breaks for certain piecework workers, 
and increased civil penalties for serious and will-
ful violations of workplace safety laws. Employers 
will continue to lobby for positive changes during 
the upcoming year, but for now can be satisfied 
that the annual spate of bad news has been some-
what quelled.

If you have any questions regarding any of these 
new laws, please contact Steve Berry in our 
Orange County Office at (714) 668-6246 or 
stephenberry@paulhastings.com; Mary Dollarhide 
in our San Diego Office at (858) 720-2660 or 
marydollarhide@paulhastings.com; Jeff Grube 
in our San Francisco Office at (415) 856-7020 
or jeffgrube@paulhastings.com; or Jim Zapp in 
our Los Angeles Office at (213) 683-6294 or 
jameszapp@paulhastings.com. 
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