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Hedge Fund Transparency Act 
FROM THE INVESTMENT MANAGEMENT PRACTICE GROUP 

On January 29, 2009, Senator Charles Grassley, 
Republican of Iowa, and Senator Carl Levin, 
Democrat of Michigan, proposed new legislation 
(the “Bill”) regarding the regulation of hedge 
funds in the Hedge Fund Transparency Act. If 
passed, the Bill would change current law so that 
certain larger private investment funds, including 
hedge funds, private equity funds, venture 
capital funds and real estate funds (collectively, 
“private funds”)  would now be required to 
register with the Securities and Exchange 
Commission (the “SEC”) and meet certain basic 
disclosure obligations. Private funds with 
aggregate assets of $50 million or more must 
meet additional requirements and their 
managers may also be required to register with 
the SEC as investment advisers. The Bill would 
also require all private funds to establish anti-
money laundering programs and report 
suspicious transactions. 

Background 

The current financial crisis and well-publicized 
fraud investigations involving hedge funds have 
prompted Congress to take action. The Bill’s 
sponsoring senators said their legislation is 
needed because of a 2006 decision by the D.C. 
Circuit Court of Appeals, which vacated a rule 
imposed by the SEC requiring hedge fund 
managers and certain other private fund 
managers to register as investment advisers 
with the SEC. The court held that the SEC 
exceeded its statutory authority and, in doing so, 
the court effectively ended all mandatory 

registration of private fund managers with the 
SEC absent further Congressional action. In 
introducing the Bill, Senator Levin stated that 
“[h]edge funds control massive sums of money, 
and although they can cause serious damage to 
investors, other financial firms, and to the entire 
U.S. financial market, they are largely 
unregulated.”  Further, “[i]f the events of the 
last year have taught us anything, it’s that we 
need to regulate firms that are big enough to 
destabilize our economy if they fail. It’s time to 
subject financial heavyweights like hedge funds 
to federal regulation and oversight to protect our 
investors, markets, and financial system.”  As 
noted above, despite its name, the Bill would 
affect not only hedge funds and their managers, 
but also other types of private funds and their 
managers. 

Timothy Geithner, President Barack Obama’s 
new Secretary of the Treasury, and Mary 
Schapiro, the new SEC Chairman, also have 
called for hedge fund regulation. The Bill is 
substantively the same as legislation proposed 
by Senator Grassley in 2007, which received 
little support at the time.  Clearly, however, the 
regulatory climate has changed as a result of 
global financial events as well as the Madoff case 
and other scandals.  At the moment, no 
equivalent legislation has been introduced in the 
House, though unrelated legislation relating to 
registration of hedge fund managers under the 
Investment Advisers Act of 1940 (the “Advisers 
Act”), as well as proposing a working group to 
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study hedge fund regulation has been 
introduced. 

Description of the Hedge Fund 
Transparency Act 

Currently, private funds, including hedge funds, 
typically avoid complying with the full set of 
regulatory requirements of the Investment 
Company Act of 1940 (the “Company Act”) by 
claiming an exception from the definition of 
“investment company” contained in Company 
Act Section 3(c)(1) [pertaining to funds with less 
than 100 beneficial owners] or Section 3(c)(7) 
[pertaining to funds open for investment by only 
very high net worth “qualified purchasers”]. 
Private funds that meet the conditions of one of 
those exceptions are, by definition, not 
investment companies and therefore need not 
register under the Company Act.   

The Bill removes those exceptions from the 
provisions of the Company Act and transforms 
them into exemptions in new Sections 6(a)(6) 
and (6)(a)(7). This technical change to the 
Company Act would fundamentally change the 
regulation of private funds because private funds 
would be investment companies and, 
accordingly, would need to comply with certain 
requirements under the Company Act.  Smaller 
private funds (i.e., those with assets of less than 
$50 million) would continue to be able to rely on 
one of the new exemptions without needing to 
meet any new regulatory conditions (but see the 
new anti-money laundering requirements 
discussed below that would be imposed on all 
private funds). 

Private funds with assets under management of 
$50 million or more, however, would be required 
to meet additional requirements in order to 
maintain their exempt status. These 
requirements include: 

1. Registering with the SEC.  

2. Maintaining such books and records as the 
SEC may require.  

3. Cooperating with any request by the SEC for 
information or examination.  

4. Filing an annual information form with the 
SEC electronically. This form must be made 
freely available to the public in an electronic, 
searchable format. The form must include:  

a. The name and current address of 
each natural person who is a 
beneficial owner of the investment 
company.  

b. The name and current address of 
any company with an ownership 
interest in the investment company.  

c. The name and current address of the 
investment company’s primary 
accountant and primary broker. 

d. An explanation of the structure of 
ownership interests in the 
investment company.  

e. Information on any affiliation with 
another financial institution.  

f. A statement of any minimum 
investment commitment required of 
a limited partner, member or other 
investor.  

g. The total number of any limited 
partners, members or other 
investors.  

h. The current value of the assets of 
the investment company and the 
current value of any assets under 
management by the investment 
company. 

Furthermore, every private fund (regardless of 
size) that relies on an exemption under new 
Sections 6(a)(6) or 6(a)(7) of the Company Act 
would be required to establish an anti-money 
laundering program and report suspicious 
transactions. The Bill requires the Secretary of 
the Treasury to establish a rule within 180 days 
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of the enactment of the Bill setting forth the 
policies, procedures and controls for the anti-
money laundering programs. The rule must 
require exempted investment companies to “use 
risk-based due diligence policies, procedures, 
and controls that are reasonably designed to 
ascertain the identity of and evaluate any foreign 
person that supplies or plans to supply funds to 
be invested with the advice or assistance of such 
investment company.” The rule must also 
require exempted investment companies to 
comply with the same requirements as other 
financial institutions for producing records 
requested by a federal regulator under the USA 
Patriot Act.1  

Implications 

The Bill creates new issues for private fund 
managers. If the Bill is passed as proposed, 
private funds and their managers will face 
increased compliance costs and be subject to 
increased regulatory scrutiny. In addition, the 
requirement to disclose assets under 
management may provide competitors with 
insight into a hedge fund’s proprietary strategy. 
Hedge funds may lose current and potential 
investors who want to keep private their 
identities and investments.  This may be 
particularly problematic for non-U.S. investors 
who historically have been the most concerned 
about revealing such information to the public.  
Also troubling are statements by the Bill’s 
sponsors to the effect that the Bill is intended to 
give the SEC the authority it needs to impose 
additional regulatory obligations and exercise the 
level of oversight it sees fit over private funds to 
protect investors, other financial institutions and 

the U.S. financial system.  This is very broad 
authority and may set the stage for more 
intrusive regulation of private funds and their 
managers in the future. 

Although not clear from the text of the Bill and 
absent clarification, managers of private funds 
that would be required to register under the 
Company Act (i.e., funds with $50 million or 
more in assets) will in turn be required to 
register as investment advisers under the 
Advisers Act, because the exemption from 
investment adviser registration that most 
unregistered advisers rely on in Section 
203(b)(3) of the Advisers Act is not available to 
advisers who have clients that are investment 
companies registered under the Company Act.  
Finally, in the absence of further clarity on this 
issue, the requirement that registered private 
funds provide otherwise confidential information 
to the SEC that would be made available to the 
public could jeopardize the availability of the 
private placement exemptions under the 
Securities Act of 1933 that are customarily relied 
upon by private funds.  

As indicated above, there is not currently a 
version of this legislation in the House, and 
passage will likely require further sponsorship 
following consideration from other key 
Congressional committees including the Senate 
Banking Committee, which has primary 
jurisdiction over this legislation on the Senate 
side.  We will continue to monitor this area 
closely and provide updates regarding legislative 
initiatives of interest to our private fund clients. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Chair  
Michael R. Rosella 
212-318-6800 
mikerosella@paulhastings.com 

 
Wendell M. Faria 
202-551-1758 
wendellfaria@paulhastings.com 

Michael Glazer 
213-683-6207 
michaelglazer@paulhastings.com 

Jacqueline A. May 
212-318-6282 
jacquelinemay@paulhastings.com 

 
 
 

 
 
Mitchell E. Nichter 
415-856-7009 
mitchellnichter@paulhastings.com 

Rey Pascual 
404-815-2227 
reypascual@paulhastings.com 
 
Joshua H. Sternoff 
212-318-6011 
joshsternoff@paulhastings.com 

Vice Chair  
David A. Hearth 
415-856-7007 
davidhearth@paulhastings.com 

 
Domenick Pugliese 
212-318-6295 
domenickpugliese@paulhastings.com 

Gary D. Rawitz 
212-318-6877 
garyrawitz@paulhastings.com 

Arthur L. Zwickel 
213-683-6161 
arthurzwickel@paulhastings.com

 

 
1 The full text of the Bill may be found at http://grassley.senate.gov/private/upload/01292009-2.pdf. 
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