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How to Maintain Access to Capital Markets After 
the Loss of WKSI Status: Making the Transition 
from Automatic Shelf Registration Statements 
BY MARK SCHONBERGER AND SMRITI NAKHASI 

Due to recent volatility in the U.S. stock 
markets, many issuers have experienced 
substantial decreases in the trading prices of 
their common stock, resulting in reduced market 
capitalization. As a result, upon the filing of their 
next annual report on Form 10-K or 20-F, many 
current well-known seasoned issuers (“WKSIs”) 
may no longer meet the WKSI definition and no 
longer be eligible to use an automatic shelf 
registration statement (“ASR”).1 While many 
issuers may still be eligible to use a Form S-3 or 
F-3, issuers that anticipate being unable to 
realize (within 60 days of the filing date of their 
Form 10-K/20-F)2 the worldwide public float 
necessary to maintain WKSI status (at least 
$700 million) should consider how to manage 
the transition process from an ASR to a non-
automatic shelf registration statement in order 
to preserve the ability to access the U.S. public 
capital markets. 

New Guidelines for the Transition from 
ASR to Non-ASR S-3 

On January 26, 2009, the Staff of the Securities 
and Exchange Commission (“Staff”) issued new 
guidance through its Division of Corporation 
Finance Securities Act Rules Compliance and 
Disclosure Interpretations (the “Updated 
Guidance”).  Question 198.06 of the Updated 
Guidance provides that an issuer facing the 

impending loss of WKSI status, but that remains 
eligible to conduct primary offerings on Form S-
3,3 may maintain an effective registration 
statement and continue to offer the securities 
registered thereon by meeting the following 
requirements: 

• Prior to filing its Form 10-K/20-F, the 
issuer must file a post-effective 
amendment to its existing ASR (the “Pre-
10-K POSASR”).4 The Pre-10-K POSASR 
must: 

(a) Register a specific amount of 
securities; 

(b) Pay the associated filing fee (“pay-as-
you-go” is not permitted); and 

(c) Include information that could have 
been omitted from an ASR pursuant 
to Rule 430B, including: 

– A specification of offering type 
(primary, secondary or a 
combination); 

– A plan of distribution; and 

– A description of securities to be 
offered. 

• At least promptly after the issuer files its 
Form 10-K/20-F, the issuer must either 
file (i) a post-effective amendment on 
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form type POS AM to convert the existing 
ASR to a non-ASR Form S-3; or (ii) a new, 
non-ASR Form S-3 ((i) and (ii) each, a 
“Non-ASR S-3”). This Non-ASR S-3 will be 
subject to Staff review and must be 
declared effective prior to use. However, 
pending effectiveness of the Non-ASR S-3, 
the issuer may continue to offer and sell 
securities using the Pre-10-K POSASR. 

Issuers with ASRs Containing All 
Required Non-ASR S-3 Information 

In addition to the written Updated Guidance 
discussed above, the Staff has provided us with 
further oral guidance on the aforementioned 
steps, which may streamline the filing process, 
where an issuer’s existing ASR contains all the 
information required for a Non-ASR S-3 (e.g., 
the issuer (i) did not omit information pursuant 
to 430B; (ii) paid the filing fee up front; and (iii) 
set forth the amount of securities to be offered). 
We posed the following questions and the Staff 
provided the following oral responses:5 

1. Question: If an issuer’s effective ASR 
already contains all the information required 
for a Non-ASR S-3, is there still a need to file 
a Pre-10-K POSASR in anticipation of the 
loss of WKSI status? 

 Answer: No, assuming all the information is 
already contained in the ASR, no additional 
post-effective amendment is required. 

2. Question: Assuming an issuer’s effective 
ASR already contains all the information 
required for a Non-ASR S-3, can the post-
effective amendment simply include a cover 
page with an explanatory note stating that it 
is being filed due to the issuer’s loss of WKSI 
status and Part II of Form S-3, or must it 
also contain a prospectus (which is likely to 
be identical to the original prospectus except 
that it would update both the documents 
incorporated by reference and, if applicable, 
any date-specific information in the original 
prospectus)? 

 Answer: The post-effective amendment 
must contain the prospectus, even if it is 
substantially the same as the previously filed 
prospectus. 

3. Question: If an issuer with an effective ASR 
that meets all the requirements of a Non-
ASR S-3 (i) files a Non-ASR S-3 before filing 
its Form 10-K/20-F and (ii) at the time of 
filing the Form 10-K/20-F the Non-ASR S-3 
is not effective, does the issuer still have to 
file a Pre-10-K POSASR? 

 Answer: No, if the issuer has an effective 
ASR that contains all the information 
required for a Non-ASR S-3, the issuer does 
not need to file a Pre-10-K POSASR and may 
continue to use the ASR until the Non-ASR 
S-3 is declared effective. 

4. Question: If an issuer with an effective ASR 
that meets all the requirements of a 
Non-ASR S-3 (i) files a Non-ASR S-3 before 
filing its Form 10-K/20-F and (ii) at the time 
of filing the Form 10-K/20-F the Non-ASR S-
3 is not effective, does the filing of the Non-
ASR S-3 satisfy the requirement in the 
Updated Guidance to file a Non-ASR S-3 
“promptly after” the filing of its Form 10-
K/20-F? 

 Answer: Yes, if the issuer has an effective 
ASR that contains all the information 
required for a Non-ASR S-3, the guidance 
should be read to require the filing of a Non-
ASR S-3 no later than promptly after the 
filing of the issuer’s Form 10-K/20-F.6 

As a result of the above additional unofficial 
guidance, all WKSIs with effective ASRs that 
anticipate losing WKSI status upon the filing of 
their Form 10-K/20-F should first verify whether 
their existing ASRs contain all the information 
required in a Non-ASR S-3. If an issuer’s existing 
ASR does contain all the information required in 
a Non-ASR S-3, then that issuer need not incur 
the time and expense of filing a Pre-10-K 
POSASR and only needs to file a Non-ASR S-3 no 
later than promptly after the filing of its Form 
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10-K/20-F.  If an issuer’s existing ASR does not 
contain all information required in a Non-ASR S-
3, it must follow the steps outlined in the 

Updated Guidance to continue to offer and sell 
securities on an ASR pending effectiveness of a 
Non-ASR S-3. 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 
Elizabeth H. Noe 
404-815-2287 
elizabethnoe@paulhastings.com 

Hong Kong 
Neil Torpey 
852-2867-9902 
neiltorpey@paulhastings.com 

Joseph A. Sevack 
852-2867-9920 
josephsevack@paulhastings.com 

Los Angeles 
Robert R. Carlson 
213-683-6220 
robcarlson@paulhastings.com 

Robert A. Miller, Jr. 
213-683-6254 
robertmiller@paulhastings.com 

New York 
Esteban A. Ferrer 
212-318-6444 
steveferrer@paulhastings.com 

Jeffrey J. Pellegrino 
212-318-6932 
jeffreypellegrino@paulhastings.com 

Keith D. Pisani 
212-318-6058 
keithpisani@paulhastings.com 

Vince Pisano 
212-318-6490 
vincepisano@paulhastings.com 

Scott R. Saks 
212-318-6311 
scottsaks@paulhastings.com 

Mark Schonberger  
212-318-6859 
markschonberger@paulhastings.com 

William F. Schwitter 
212-318-6400 
williamschwitter@paulhastings.com 

Michael L. Zuppone 
212-318-6906 
michaelzuppone@paulhastings.com 

Orange County 
Stephen D. Cooke 
714-668-6264 
stephencooke@paulhastings.com 

John F. Della Grotta 
714-668-6210 
johndellagrotta@paulhastings.com 

Palo Alto 
Robert A. Claassen 
650-320-1884 
robertclaassen@paulhastings.com 

Paris 
Joel M. Simon 
33-1-42-99-04-45 
joelsimon@paulhastings.com 

San Diego 
Leigh P. Ryan 
858-458-3036 
leighryan@paulhastings.com 

Teri O’Brien 
858-458-3031 
teriobrien@paulhastings.com 

San Francisco 
Jeffrey T. Hartlin 
415-856-7024  
jeffhartlin@paulhastings.com 

Thomas R. Pollock 
415-856-7047 
thomaspollock@paulhastings.com 

Gregg F. Vignos 
415-856-7210 
greggvignos@paulhastings.com 

Shanghai 
Jim Hildebrandt 
86-21-6103-2709 
jimhildebrandt@paulhastings.com 

Tokyo 
Kenju Watanabe 
81-3-6229-6003 
kenjuwatanabe@paulhastings.com
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1 For a comprehensive discussion of WKSI eligibility requirements, determination dates and consequences of the loss of 
WKSI status, please see our Client Alerts entitled, “When We Were WKSIs: How Stock Market Volatility Could Threaten 
Issuers’ Eligibility for Certain Shelf Registration Statements,” available on our website at 
http://paulhastings.com/assets/publications/1109.pdf?wt.mc_ID=1109.pdf and “Certain Shelf Registration Statements Are 
Scheduled to Expire Beginning December 1, 2008,” available on our website at http://paulhastings.com/ 
assets/publications/1029.pdf?wt.mc_ID=1029.pdf. 

2 To qualify as a WKSI, an issuer must, among other requirements of Rule 405 of the Securities Act of 1933, as amended 
(the “Securities Act”), as of a date within 60 days of a “determination date,” (A) have a worldwide non-affiliate public float 
of voting and non-voting equity of $700 million or more, or (B) have issued for cash over the prior three years at least 
$1 billion aggregate principal amount of nonconvertible securities, other than common equity and common stock 
equivalents, in primary offerings registered under the Securities Act. The “determination date” is the latest of (i) the time 
of filing of the issuer’s most recent shelf registration statement; (ii) the time of its most recent amendment to a shelf 
registration statement for purposes of complying with Section 10(a)(3) of the Securities Act (a “10(a)(3) Amendment”); or 
(iii) if the issuer has not filed a shelf registration statement or filed a 10(a)(3) Amendment to a shelf registration statement 
for 16 months, the time of the filing of the issuer’s most recent Form 10-K/20-F. The filing of a Form 10-K/20-F is deemed 
to be a Section 10(a)(3) Amendment, and this Client Alert focuses on the “determination date” that is the date of the filing 
of the Form 10-K/20-F. 

3 The issuer must remain eligible to use Form S-3 in reliance on General Instruction I.B. 1 (which requires the aggregate 
market value of the registrant’s voting and non-voting common equity held by non-affiliates to be $75 million or more) or 
I.B.2 (which relates to primary offerings of non-convertible investment grade debt securities), at the time of filing. 

4 The Pre-10K POSASR will be automatically effective because it is being filed prior to the filing of the Form 10-K/20-F, so 
the issuer is technically still a WKSI. 
5 Please note that the questions and answers posed are summaries of the oral discussions with the Staff, but provide 
concrete guidance based on the fact that the issuer has (i) not omitted information pursuant to 430B; (ii) paid the filing fee 
up front; and (iii) set forth the amount of securities to be offered in connection with its existing Form S-3ASR. Informal 
Staff guidance is not binding on the SEC. 

6 The filing of a Non-ASR S-3 generally does not affect an issuer’s ability to continue to issue securities under an effective 
ASR.  See Questions 198.03 and 212.27 of the Updated Guidance, available on the SEC’s website at 
http://www.sec.gov/divisions/corpfin/guidance/securitiesactrules-interps.htm. 
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