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UK Employment Law Changes In 2009: New 
Disciplinary and Grievance Procedures 
BY CHRIS BRACEBRIDGE AND ANNA SANFORD 

At a Glance 

In April 2009 the much-criticised UK Statutory 
Dispute Resolution Procedures will be repealed 
and replaced with new measures aimed at 
encouraging early resolution of employment law 
disputes.  This is an important development 
affecting all employers with UK staff. 
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1. Current Position 

Employers with UK staff should comply with 
statutory procedures in relevant situations i.e. 
where an employee has committed a 
disciplinary offence or has raised a grievance.  

 

The statutory procedures comprise a dismissal 
and disciplinary procedure (“DDP”) and a 
grievance procedure (“GP”) (together, the 
“Statutory Dispute Resolution Procedures” or 
"SDRPs").  These procedures (in most cases) 
provide for a three-step process:  

• employees must set out their grievance, or 
employers must set out their reasons for 
contemplating disciplinary action, in writing; 

• the dispute is discussed at a meeting; and, 

• the employee is given the opportunity to 
appeal any resulting employer decision.  

The stated aims of the SDRPs were to 
encourage early resolution of disputes and 
reduce the number of claims proceeding to the 
Employment Tribunal (“ET”).  In practice, the 
SDRPs have proved surprisingly complex to 
apply, resulting in many technical disputes and 
hindering the key aim of dispute resolution. 

2. Employment Act 2008 - Repeal of the 
Statutory Dismissal and Grievance 
Procedures 

The UK Government has recognised the failure 
of the SDRPs and has legislated to create a new 
regime. The main provisions of the Employment 
Act 2008 (“EA”) will come into effect on 6 April 
2009 and will make significant changes, 
including: 
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• completely repealing the SDRPs; 

• repealing section 98A of the Employment 
Rights Act 2002.  The law currently 
provides that if the DDP applies to a 
dismissal and an employer fails to comply 
with it, any resulting dismissal will be 
automatically unfair (with the result that 
the employer loses the case and damages 
are awarded to an employee. The damages 
will also be uplifted by 10-50%).  However, 
if the employer complies with the DDP but 
fails to comply with its own dismissal 
procedure or with general principles of 
fairness, s.98A allows it to argue that the 
dismissal might still be fair (thereby 
escaping liability). Following the repeal of 
s.98A, any procedural defect by the 
employer may lead to a finding of unfair 
dismissal; and 

• giving ETs discretion to increase or 
decrease compensation awards by up to 
25% if either employer or employee 
unreasonably fails to comply with a relevant 
code of practice.  This is an enforcement 
measure designed to encourage compliance 
with the new Advisory, Conciliation and 
Arbitration Service (“ACAS”) Code of 
Practice on discipline and grievance (the 
“Code”), which is replacing the SDRPs (see 
section 3 below). 

Other provisions of the EA will give ETs greater 
powers to determine some claims without a 
hearing and will remove the fixed ACAS 
conciliation periods which accompanied the 
SDRPs. No start date for these provisions has 
yet been set. 

3. ACAS Code and Guidance 

ACAS published a revised (and likely final) draft 
of the Code in November 2008. It is a concise 
and principles-based replacement to the SDRPs, 
effective from 6 April 2009 (subject to 
transitional provisions (see section 4 below)). 
The Code is only 10 pages long but is 
accompanied by 74 pages of ACAS guidance. 

The Code and guidance set out comprehensive 
guidelines on how employers should conduct 
disciplinary/dismissal and grievance procedures. 
The Code (but not the guidance) must be taken 
into account by an ET. As noted above, an 
unreasonable failure by an employer or 
employee to comply with any provision of the 
Code will allow the ET to adjust awards by up to 
25%. It is therefore best practice to follow the 
Code when conducting disciplinary and 
grievance procedures, unless clearly 
unreasonable to do so. 

The Code provides that employers should 
comply with basic principles of fairness by: 

• dealing with issues promptly and 
consistently; 

• carrying out necessary investigations and 
establishing the facts of each case; 

• informing employees of the problem; 

• giving employees the chance to put their 
case by holding a meeting with them to 
discuss the problem; 

• allowing employees to be accompanied at 
such meetings; 

• deciding on appropriate action; and 

• providing employees with a right and an 
opportunity to appeal against decisions. 

• The Code has also attempted to clarify 
certain traditional ‘problem areas’ for 
employers in conducting fair procedures, 
such as: 

• overlapping grievance and disciplinary cases 
can now be dealt with on a 'common sense' 
basis; 

• in misconduct cases, where practicable, 
different people should carry out the 
investigation and disciplinary hearing; and 
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• where an employee is “persistently unable 
or unwilling to attend a disciplinary meeting 
without good cause”, the employer should 
make a decision on the evidence available. 

The Code also places a heavy emphasis on 
resolving disputes via mediation (whether 
internal or external), although there is no 
mandatory requirement to do so. Whether this, 
and the new guidance on the problem areas 
above, creates more certainty remains to be 
seen. 

4. Transitional Provisions 

The old regime will continue to apply i.e. the 
SDRPs remain applicable and any relevant new 
provisions of the EA will not come into effect, 
where, broadly: 

• the DDP applies, and on or before 5 April 
2009 the employer has either commenced 
the DDP, taken relevant disciplinary action, 
or already dismissed the employee; or  

• the GP applies, and the action that forms 
the basis of the grievance either: 

o occurs wholly before 6 April 2009; 
or 

o begins on or before 5 April 2009 
and continues beyond that date and 
the employee presents an ET claim 
or submits a valid grievance either 
on or before 4 July 2009 (for nearly 
all claims with a three month time 
limit) or on or before 4 October 
2009 (generally, for claims with a 
six-month time limit). 

As we approach April 2009, the circumstances 
of each new disciplinary and grievance scenario 
will need to be analysed by employers to ensure 
compliance with the SDRPs is maintained where 
necessary, especially given the penalties for 
non-compliance (automatically unfair dismissal 
/ an uplift in damages of 10-50%). 

5. What Employers Should Be Doing Now 

Employers with written disciplinary and 
grievance procedures should, as a minimum, 
review them to ensure compliance with the 
Code, also taking into account its accompanying 
guidance. Some new procedural requirements 
in the Code will need to be made clear in 
written procedures. 

Employers without written procedures should 
introduce them by April 2009. The Code 
requires that employers should develop and use 
“rules and procedures for handling disciplinary 
and grievance situations”. These should be “set 
down in writing, be specific and clear”. 
Employers without appropriate written 
procedures are at risk of failing to comply with 
the many provisions of the Code, and may be 
disadvantaged when, for example, trying to rely 
upon certain actions as gross misconduct 
justifying a summary dismissal without having a 
written list of what constitutes such misconduct. 

Written procedures will need to be considered 
carefully. Employers face a plethora of different 
dismissal and grievance situations and should 
plan a co-ordinated approach to regulate 
potential outcomes. For example, the Code 
does not apply to redundancy dismissals and 
the non-renewal of fixed-term contracts on 
their expiry. Performance improvement issues 
may be dealt with under an appropriate existing 
capability procedure. Retirement dismissals 
have their own statutory rules. The Code allows 
employers to deal with issues involving bullying, 
harassment or whistleblowing under a separate 
procedure. Relevant collective grievances are 
determined under their own rules. 

HR, ER and in-house legal professionals 
advising in this area should begin preparing for 
the introduction of the Code by planning 
changes to handbooks and policies, and 
assessing the transitional provisions. Managers 
involved in disciplinary and grievance decision-
making will need to be trained in the new 
regime.
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings London lawyers: 

Christopher K. Walter  
44-20-3023-5129 
christopherwalter@paulhastings.com 

Chris Bracebridge  
44-20-3023-5138 
chrisbracebridge@paulhastings.com 

Anna Sanford  
44-20-3023-5146 
annasanford@paulhastings.com
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