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House TARP Bill Likely to Model Future Funding Programs  

BY NICOLE IBBOTSON AND KEVIN PETRASIC 

On January 21, 2009, the House of Representatives 
voted 260-166 to pass legislation that would 
establish new terms and conditions for disbursing 
the second $350 billion portion of the Troubled 
Assets Relief Program (“TARP”). While the 
legislation is being viewed as unlikely to face a 
Senate vote, largely because it includes numerous 
provisions the new Administration has already 
agreed to, it remains as a placeholder for the 
expectations of many Members of Congress 
regarding the use of TARP funding by the new 
Administration. The TARP Reform and Accountability 
Act of 2009, H.R. 384 (the “House Bill”), would 
amend the Emergency Economic Stabilization Act of 
2008 (“EESA”) to strengthen accountability of TARP 
fund recipients, increase transparency of the use of 
such funds, and require Treasury to follow through 
on making TARP funds available to entities other 
than large depository institutions. 

The House Bill attempts to resolve some of the 
criticisms of the initial disbursement of TARP funds, 
namely, that only large insured depository 
institutions are receiving the bulk of TARP funds, 
and such recipients are not using the funds to 
extend credit, mitigate foreclosures or otherwise 
alleviate the economic crisis affecting smaller 
institutions, other businesses and consumers. The 
House Bill focuses on (1) enhanced reporting, 
monitoring and accountability of any existing or 
future recipient of TARP funds, (2) restricting 
executive compensation, mergers and acquisitions, 
and other undesirable uses of TARP funds, (3) 
directing a portion of TARP funds to smaller 
institutions, and (4) clarifying that Treasury may 

use TARP funds to support small business loans 
(including loans to farms, minority and 
disadvantaged businesses, debtor-in-possession 
financing, dealer floor plan loans, etc.), consumer 
loans, municipal securities, commercial loans, 
automobile fleet loans, and commercial real estate 
financing.1  

This article provides a summary and commentary 
on these provisions.  

Title I – Proposed Modifications to TARP 
and TARP Oversight 

A. Reporting, Monitoring and Accountability. 
Under the House Bill, any existing or future 
institution receiving TARP funds must provide no 
less than quarterly public reporting on its use of the 
funding. Treasury must set forth use guidelines and 
benchmarks in contracts executed by recipients, 
and establish mechanisms to ensure appropriate 
use and compliance with all terms of use of TARP 
funds. A recipient institution’s primary federal 
regulator must specifically examine use of TARP 
funds and compliance with any program 
requirements, including executive compensation 
and any specific agreement terms.  

 Insured Depository Institutions. Any insured 
depository institution that receives TARP funds 
is required to report quarterly on the amount of 
any increased lending (or reduction in lending) 
and related activity attributable to such 
financial assistance. Where an institution cannot 
categorize the effect of TARP investment, it 
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shall report on lending and related activity 
during the period, with comparable prior period 
data. Treasury, in consultation with the bank 
regulatory agencies, shall establish standards 
for the required reporting.  

 Non-Insured Depository Institutions. For 
recipients of TARP funds that are not insured 
depository institutions or that do not have a 
federal regulator, Treasury shall impose a 
reporting obligation and other terms no less 
stringent than those applicable to insured 
depository institutions, and shall examine the 
institution, or may delegate such functions to 
the Federal Reserve.  

 Use of TARP Funds for Mergers or Acquisitions. 
Treasury shall require that any acquisition of 
another depository institution by an institution 
receiving TARP funds be conditioned on a 
determination by Treasury and the relevant 
bank regulatory agency that (i) the acquisition 
reduces the risk to taxpayers, or (ii) the 
transaction could have been accomplished 
without TARP funds. 

B. Executive Compensation Restrictions. 
Existing tax-related executive compensation 
provisions under EESA Section 302 are not modified 
in the House Bill, although it repeals the de 
minimus exception under which institutions smaller 
than $300 million in assets are not subject to the 
golden parachute limitations in auction purchases of 
troubled assets. The following restrictions would 
apply to all new disbursements of TARP funds 
(except those received by small financial 
institutions as defined below): 

 No incentives that encourage excessive risks;  

 Claw-back of compensation received based on 
materially inaccurate statements; 

 No golden parachute payment for the duration 
of the investment; 

 No paying or accruing any bonus or incentive 
compensation to the 25 most highly 
compensated employees; 

 No compensation plan that would encourage 
manipulation of earnings to enhance 
compensation; and  

 Complete divestment of private aircraft or 
leases. 

C. Smaller Community Institutions. The 
House Bill directs Treasury promptly to make funds 
available for smaller community institutions, few of 
which have received TARP funding to date. 
Depository institutions that have applied and are 
still waiting for action on their applications (i.e., C-
corporations, privately-held institutions and 
community development financial institutions) or 
for which no funding terms and/or application 
documents have been issued (i.e., non-stock 
corporations, S-Corporations and mutually owned 
institutions) would not be penalized and would be 
eligible to receive funding on terms comparable to 
institutions that received funds prior to enactment 
of this legislation.  

D. Warrants. Unless otherwise specified, Treasury 
must obtain warrants equal to no less than 15% of 
any financing provided, and the $100M de minimus 
exclusion from the warrant requirement is removed.  

E. Repayment of TARP Funds. Subject to 
consultation with the appropriate bank regulatory 
agency, Treasury shall permit a recipient of TARP 
funds to repay those funds, whether or not the 
recipient has replaced those funds with private 
capital, as currently required by Treasury. 

Title III - Automobile manufacturers  

A. Proposed Extension of TARP to the 
Automobile Industry. The House Bill also 
amends EESA by adding the House auto rescue bill 
from last year, H.R. 7321, into EESA as “Title IV-
Auto Industry Financing and Restructuring.” This 
has the stated purposes of (i) clarifying the 
authority of Treasury to provide assistance to 
automobile manufacturers under the TARP, and (ii) 
ensure that such authority is used in a manner 
that: 
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 Results in a competitive industry that minimizes 
adverse effects on the environment; 

 Enhances ability and capacity to pursue 
production of energy-efficient vehicles; 

 Preserves and promotes jobs of American 
workers employed by automobile industry and 
related industries; 

 Safeguards ability to provide retirement and 
health care benefits for industry’s retirees; and 

 Stimulates manufacturing and sales of 
automobiles produced by U.S. manufacturers.  

B. Bridge Financing. Eligible automobile 
manufacturers are entitled to receive bridge loans 
in an amount authorized by the President’s 
designee to prevent the failure of such 
manufacturer. The designee shall determine 
measures to assess the progress of each 
manufacturer receiving assistance and evaluate 
their progress. 

C. Financing Arms of Automakers. Clarifies 
Treasury’s authority to provide support to the 
financing arms of automakers to ensure that they 
can continue to provide credit through dealer and 
other financing of consumer auto, business auto, 
other vehicle, and dealer floor loans. 

Title IV – Clarification of Authority under 
TARP for Additional Uses 

A. Consumer Loans. Clarifies Treasury’s 
authority to establish facilities to support the 
availability of consumer loans, such as student 
loans, and auto and other vehicle loans. Such 
support may include the purchase of asset-backed 
securities, directly or through the Federal Reserve.  

B. Commercial Real Estate Loans / 
Mortgage Backed Securities. Clarifies 
Treasury’s authority to provide support for 
commercial real estate loans and mortgage-backed 
securities. 

C. Municipal Securities. Clarifies Treasury’s 
authority to provide support to issuers of municipal 

securities, including through the direct purchase of 
municipal securities or the provision of credit 
enhancements in connection with any Federal 
Reserve facility to finance the purchase of municipal 
securities. 

Title VII - Permanent Increase in FDIC 
and NCUA Deposit Insurance Limits 

A. Deposit Insurance Coverage. Makes 
permanent the increase in deposit insurance 
coverage for banks and credit unions to $250,000, 
which was enacted temporarily as part of the EESA 
(scheduled to sunset on December 31, 2009) and 
includes an inflation adjustment provision for future 
coverage.  

B. FDIC Borrowing Authority. Increases the 
FDIC's borrowing authority from $30 billion to $100 
billion and allows the FDIC to obtain sums in excess 
of $100 billion upon the FDIC's written request and 
the Treasury Secretary's approval on the basis that 
the additional amounts are necessary. 

Legal Analysis 

The Act primarily encourages and/or requires 
Treasury to provide TARP funds to lending entities 
other than large financial institutions and engage in 
much more extensive regulating and monitoring of 
the use of TARP funds. By not applying any use 
conditions to the initial $350 billion deployed to 
financial institutions, the funds failed to trickle down 
to smaller community banks and other lending 
entities that rely on lines of credit from large 
depository institutions. To prevent this from 
occurring in the next round of TARP fund 
deployment, the House has approved measures 
that serve to deliver funds to other parties and 
increase the accountability of recipients. 

Interestingly, Title III is a microcosm of EESA and 
the House Bill because it grants TARP funds to the 
three large U.S. automobile manufacturers and 
proactively attempts to ensure TARP funding to 
other entities that do business with the Big Three 
auto makers (e.g., parts suppliers, dealerships, 
financial arms, etc.). Title III would authorize 
significant assistance to the smaller “supporting 
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cast” of the automotive industry, and would reign in 
the “main actors” by subjecting them to stringent 
requirements and regulation concerning the use of 
TARP funds. 

Senate passage of the House Bill is reportedly 
unlikely, particularly since many of its Members 
oppose the need for it given their understanding 
with the new Administration regarding issues 
covered in the House bill. Rather, it is likely that the 
new Administration will use the House Bill as the 
blueprint for how to deploy the next round of TARP 
funds. In this regard, Members will be paying 
particular attention to the use of TARP funding to 
address foreclosures, to benefit players other than 
large depository institutions, and to ensure that 
executives at companies receiving TARP funding are 
subject to stringent executive compensation 
standards and are accountable for their companies’ 
use of TARP funding.  

As highlighted in one recent publication, “In a hint 
of things to come, House Speaker Nancy Pelosi 
asserted after the vote [on the House Bill]: 
‘President Obama and Congress are committed to 
seeing that funds under the [TARP] are used 
responsibly, with full accountability and 
transparency, and that help is provided to 
Americans in danger of losing their homes.’ ”2 
Regardless of the future prospects of the House Bill, 
it clearly may have already had its impact on the 
next round of TARP funding which was released by 
the Senate on January 15 – preceding House 
passage of the House Bill by six days.  

If you have any questions regarding TARP funding 
issues or related legislative items, please contact 
any of the members of our Global Banking Group 
listed below. 

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

John L. Douglas 
404-815-2214 
johndouglas@paulhastings.com 
 
Nicole C. Ibbotson 
404-815-2385 
nicoleibbotson@paulhastings.com 

Washington, D.C. 

V. Gerard Comizio 
202-551-1272 
vgerardcomizio@paulhastings.com 

Lawrence D. Kaplan 
202-551-1829 
lawrencekaplan@paulhastings.com 

Kevin L. Petrasic 
202-551-1896 
kevinpetrasic@paulhastings.com 

 

 
1 The House Bill also contains foreclosure and housing related legislation, including directing TARP funds to mitigate 
foreclosure, providing aid to servicers engaging in loan modifications, and establishing plans for homeowner 
improvements, home buyer stimulus and foreclosure mitigation. However, we do not address these aspects in this article. 

2 See TARP Reform Roars Through the House, Joseph Rosta, U.S. Banker (February 2009). 
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