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Congress Passes Ledbetter Fair Pay Act, But 
Defers Consideration of Paycheck Fairness Act 
BY GEOFF WEIRICH, NEAL MOLLEN, AND SIMON PULMAN 

On January 27, 2009, Congress sent to President 
Obama the “Lilly Ledbetter Fair Pay Act of 2009,” 
which amends the nation’s key anti-
discrimination laws – Title VII of the Civil Rights 
Act of 1964, the Age Discrimination in 
Employment Act, the Americans with Disabilities 
Act, and the Rehabilitation Act of 1973.  Once 
signed by the President — which is scheduled to 
happen on Thursday, January 29 — the 
Ledbetter Fair Pay Act will create extensive 
compliance and litigation challenges for 
employers.  As described in greater detail below, 
the Act: 

• Effectively abolishes — on a retroactive 
basis — any meaningful statute of 
limitations in most pay discrimination 
cases, allowing claims to be filed based 
in whole or in part on allegedly 
discriminatory events that occurred 
years or decades earlier. 

• Will require employers seeking to avoid 
far-ranging liability for pay 
discrimination to create much more 
comprehensive compensation-related 
employment records, and to maintain 
them virtually indefinitely. 

Seeking to avoid a more divisive and partisan 
battle, however, the Democratic leadership of 
the Senate deferred consideration of the 
companion “Paycheck Fairness Act,” which would 

have extensively revised key provisions of the 
Equal Pay Act and the Fair Labor Standards Act.  
That Act, however, remains high on the 
Democrats’ target list for prompt passage by 
Congress. 

The Ledbetter Fair Pay Act 

The Lilly Ledbetter Fair Pay Act of 2009 
legislatively reverses the significant impact of 
the Supreme Court's 2007 decision in Ledbetter 
v. Goodyear Tire and Rubber Co.  In Ledbetter, 
the Supreme Court held that the charge-filing 
period for pay discrimination claims under 
Title VII begins to run when the challenged pay 
decision is made and communicated to the 
affected employee.  Ledbetter was based on the 
principle that discrimination claims are most 
likely to be resolved through Title VII’s statutory 
processes if they are confronted promptly and 
forthrightly.  The Supreme Court rejected the 
“paycheck rule,” urged by the plaintiff, which 
would have “reset” the filing period every time 
the aggrieved individual received a paycheck 
based in part on the allegedly discriminatory 
decision. 

The Ledbetter Fair Pay Act codifies the “paycheck 
rule” and incorporates that rule into Title VII, the 
ADEA, the ADA and the Rehabilitation Act.  The 
operative language, which affects each of these 
statutes, declares that an unlawful 
compensation-related employment practice 
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occurs “when a discriminatory compensation 
decision or other practice is adopted, when 
an individual becomes subject to [it], or 
when an individual is affected by [its] 
application . . . , including each time wages, 
benefits, or other compensation is paid, 
resulting in whole or in part from such a 
decision or other practice.”  (Emphasis 
added.)  The Act thus allows an individual to file 
a charge of discrimination a decade — or longer 
— after originally being informed about the 
allegedly discriminatory pay decision; a retiring 
employee, for example, might bring suit on an 
alleged disparity in her starting salary — a 
decision made years or decades earlier by a 
manager long-since departed for reasons that 
can no longer be reconstructed.  Unlike a 
plaintiff's story, which may become even more 
sympathetic to a jury as time passes, an 
employer's ability to defend such a claim 
inevitably erodes over time due to the 
resignation, reassignment, discharge, departure 
or death of responsible managers and other key 
witnesses. 

An employer’s ability to defend a claim 
authorized under the Ledbetter Fair Pay Act may 
also be frustrated by the inadequacy of its 
records.  First, neither paper nor electronic 
records are a match at trial for the live, 
emotional testimony of a plaintiff.  Second, 
records may have been lost or destroyed over a 
long period of time, due to no fault of the 
employer.  Third, the employment records that 
do exist may not be sufficiently detailed to prove 
useful.  For example, few if any employers 
prepare or keep the sort of detailed records that 
would permit them to explain why Employee A 
got a 3% increase twelve years earlier but 
Employee B received a 4% raise.  Going forward, 
employers should seek counsel regarding best 
practices for creating and retaining the sort of 
records it will need years down the road to 
defend against potential pay discrimination 
litigation.  Even these kinds of records, however, 
will provide a feeble defense against claims 
made by a live witness decades after the fact.  
(Lilly Ledbetter’s claim, for example, was based 

on pay decisions made nearly twenty years 
earlier by a manager who died before the case 
went to trial). 

The Ledbetter Fair Pay Act is retroactive to May 
28, 2007, and applies to all compensation 
discrimination claims pending on or after that 
date.  Employers therefore may need to 
reevaluate immediately their defensive 
strategies for existing claims.  Moreover, the Act 
does not distinguish between claims of disparate 
treatment (intentional discrimination against a 
person) and disparate impact claims (where 
individuals claim to have been disproportionately 
disadvantaged by the operation of a facially 
neutral rule).  Accordingly, the potential scope of 
the Act’s “paycheck rule” is far broader than 
even the rule urged by the plaintiff in the 
Ledbetter case. 

Paycheck Fairness Act Still Looming 

As noted above, the Paycheck Fairness Act has 
not yet been passed, but remains a high priority 
of both the Obama Administration and the 
Democratic Congressional leadership.  It would, 
among other things, dramatically expand the 
Equal Pay Act, ostensibly designed to close the 
“gender gap” between male and female 
employees' earnings.  In attempting to do so, 
however, it would subject employers to massive 
potential liability while significantly limiting one 
of the strongest affirmative defenses currently 
available under the EPA. 

As it stood before being taken off the express 
track to passage, the Act would, among other 
things: 

• Allow juries to impose uncapped 
compensatory and punitive damage 
awards under the Equal Pay Act, over 
and above the present remedies of lost 
pay and liquidated (double) damages, 
thus opening up employers to massive 
new potential liability. 

• Change the standard for an Equal Pay 
Act class action lawsuit from an FLSA 
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collective action “opt in” model to the 
more plaintiff-friendly Rule 23 “opt 
out” model, thereby substantially 
expanding the leverage enjoyed by 
plaintiffs’ lawyers. 

• Emasculate the Equal Pay Act’s “any 
other factor other than sex” affirmative 
defense for employers to a much more 
demanding “bona fide factor other 
than sex” standard — requiring an 
employer to prove the factor is job-
related and consistent with business 
necessity — and even then allowing 
plaintiffs to prevail if they can show 
the employer declined to adopt a less 
adverse alternative practice serving 
the same business purpose. 

• Expand dramatically the potential 
scope of retaliation actions not only 
under the EPA, but also under the 
remainder of the FLSA, by extending 
protection to those who participate in 
an internal employer investigation, 
even before any complaint or charge is 
filed with a governmental entity.  (This 
expansion is consistent, however, with 
the Supreme Court’s unanimous 
decision this week in Crawford v. 
Metropolitan Gov’t of Nashville and 
Davidson County, which held that Title 

VII’s opposition clause protects those 
who speak out about discrimination 
during an employer’s internal 
investigation.) 

Employers are well advised to contact their 
legislative representatives to oppose this 
monumental piece of litigation — or to whittle it 
down — before it becomes law. 

In Summary: 

Once signed by President Obama, the Lilly 
Ledbetter Fair Pay Act of 2009 will significantly 
complicate employers’ efforts to comply with the 
nation’s anti-discrimination laws, and will make 
it more likely that they will lose resulting 
litigation.  Employers should consult with counsel 
as soon as possible to plan a response to 
impending litigation, or a revised strategy for 
defending pending pay discrimination claims, 
before they are taken unawares by a stream of 
litigation that may reach back for several 
decades, which likely will be accompanied by 
massive financial demands from plaintiffs’ 
counsel. 

Moreover, employers should consider available 
methods to express their views to Congress 
regarding the final legislative debates over the 
pending Paycheck Fairness Act. 

 

  



 

  4 

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Geoff Weirich 
404-815-2221 
geoffweirich@paulhastings.com 

Simon Pulman 
404-815-2335 
simonpulman@paulhastings.com 

Chicago 

Kenneth Gage 
312-499-6046 
kennethgage@paulhastings.com 

Jon Geier 
312-499-6054 
jongeier@paulhastings.com 

Los Angeles 

Nancy Abell 
213-683-6162 
nancyabell@paulhastings.com 

Heather Morgan 
213-683-6188 
heathermorgan@paulhastings.com 

Holly Lake 
213-683-6197 
hollylake@paulhastings.com 

New York 

Allan Bloom 
212-318-6377 
allanbloom@paulhastings.com 

Stephen Sonnenberg 
212-318-6414 
stephensonnenberg@paulhastings.
com 

Orange County 

Steve Berry 
714-668-6246 
stephenberry@paulhastings.com 

Palo Alto 

Maureen O'Neill 
650-320-1811 
maureenoneill@paulhastings.com 

San Diego 

Mary Dollarhide  
858-458-3019 
marydollarhide@paulhastings.com 

San Francisco 

Jeffrey Wohl 
415-856-7255 
jeffwohl@paulhastings.com 

Washington 

Neal Mollen 
202-551-1738 
nealmollen@paulhastings.com 
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