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Consumer Product Safety Commission Previews Priorities for 2009 

FROM THE PRODUCTS LIABILITY GROUP

In a press release intended to clarify some of the 
new product safety requirements established by 
the Consumer Product Safety Improvement Act of 
2008 (“Act”),1  the Consumer Product Safety 
Commission (“Commission”) revealed some of its 
priorities for the coming year.  Noting that it 
expects all companies to “comply fully with the 
new laws,” the Commission nonetheless warned 
that resellers should “pay special attention to 
certain product categories” and specifically 
highlighted the following: (1) recalled children’s 
products, particularly cribs and play yards, 
(2) children’s products that may contain lead, such 
as children’s jewelry and painted wooden or metal 
toys, (3) flimsily-made toys that are easily 
breakable into small parts, (4) toys that lack the 
required age warning, and (5) dolls and stuffed 
toys that have buttons, eyes, noses or other small 
parts that are not securely fastened.”2   In a year 
when the Commission is tasked with implementing 
the extremely broad provisions of the new Act, this 
information gives a glimpse into where it will likely 
focus its enforcement efforts. 

The Commission also appears to prioritize the new 
lead standard over the new phthalates standard.  
Most significantly, the CPSC has interpreted the 
Act to ban the sale of children’s products that 
contain more than 600 ppm lead as of February 
10, 2009.  Whereas it interpreted the Act to ban 
only the manufacture of children’s products 
containing more than 0.1% of certain phthalates 
on or after February 10, 2009.  In other words, the 
Commission will allow resellers to sell phthalate-
containing products in excess of the new standard 

until their inventories run out, but resellers cannot 
do the same for their lead-containing products.  
Two public interest organizations, the Natural 
Resources Defense Council and Public Citizen, have 
noted this distinction and filed suit challenging the 
Commission’s decision to treat the new lead 
standard differently than the new phthalates 
standard.3 

Further highlighting the Commission’s focus on 
lead is the paradoxical clarifications it offers to 
resellers.  The comfort the Commission gives to 
resellers with one hand it takes away with the 
other.  While explaining that resellers are not 
required to test inventory for compliance with the 
new lead standard, the Commission simultaneously 
warns that resellers selling children’s products that 
violate the new lead standard are subject to civil 
and/or criminal penalties.4 This scenario leaves 
resellers with three alternatives: (1) test inventory 
to determine which products are compliant with 
the new standard despite no legal requirement to 
do so, (2) eliminate children’s product inventory 
containing lead and replace it with inventory 
manufactured after February 10, 2009, or (3) take 
a risk that existing inventory is compliant with the 
new lead standard. 

The private sector and government alike will face 
enormous challenges in fulfilling the mandates of 
the Act in the months and years to come.  Noting 
the priorities recently revealed by the CPSC should 
give the private sector a compass as companies 
struggle to navigate the daunting array of new 
product safety requirements. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

R. Matthew Martin 
404-815-2205 
matthewmartin@paulhastings.com 

Noelle Lagueux-Alvarez 
404-815-2195 
noellelagueuxalvarez@paulhastings.com 

Ryan Lewis 
404-815-2140 
ryanlewis@paulhastings.com 

San Francisco 

John P. Phillips 
415-856-7027 
johnphillips@paulhastings.com

 

 
1 Consumer Product Safety Improvement Act, Pub. L. No. 110-314, 122 Stat. 3016 (2008) 

2 Press Release, Consumer Product Safety Commission, CPSC Clarifies Requirements of New Children’s Product Safety 
Laws Taking Effect in February (Jan. 8, 2009) (available at www.cpsc.gov/cpscpub/prerel/prhtml09/09086.html). 

3 Natural Resources Defense Council, Inc. v. United States Consumer Product Safety Commission, Case No. 08 Civ 10507 
(PGG) (S.D.N.Y. 2008). 

4 Press Release, supra note 2. 
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