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The New Saiban-in (“Lay Judge”) System and Its 
Effect on the Working Environment 
BY YOSHIHIRO TAKATORI, SETSUKO UENO, CHIE MIURA, EIKO SHIBASAKI, & MARJORIE CULVER 

On May 21, 2009, a new criminal trial system, 
the saiban-in (“lay judge”) system is 
scheduled to commence in Japan, pursuant to 
the Act Concerning Participation of Lay Judges 
in Criminal Trials 1  enacted in May of 2004. 
The type of jury trial that will start under this 
new system is a mixed-jury system, where 
professional judges and Japanese citizens 
participate together in the jury deliberation. 
This new system is being introduced to obtain 
Japanese citizens’ further understanding and 
trust in the judicial system by involving them 
in the criminal trial system. This change in 
criminal procedure will not only affect the 
individual citizens who would be the potential 
lay judges themselves, but is also expected to 
affect the workplace.   

In early December of 2008, the Supreme 
Court mailed notices to certain citizens 
informing them of their selection as a 
potential lay judge. The lay judge system has 
attracted a great amount of attention from 
Japanese society with the recent issuance of 
these notices. We believe it is prudent for 
employers to understand how its 
implementation may affect them before it 
takes effect. This alert provides a basic 
overview of the new lay judge system. We 
also provide guidance on how employers 
should prepare for employees’ “jury duty” and 
how they should handle a lay judge 
employee’s confidentiality issues in the 
working environment. 

Overview of the New Lay Judge 
System 

Japan had a pre-war jury system under the 
Jury Act,2  which became operative in 1928. 
Available until its suspension in 1943, the 
system under the Jury Act was rarely used. 
The system had numerous flaws which 
contradicted the reasons for its adoption- 
participation of the people in the judicial 
system. For example, if the jury’s decision 
was unacceptable to the judge, the judge 
could order a new jury to be formed, and the 
trial could be repeated until a verdict satisfied 
the judge.   

To avoid similar mistakes and create a 
practical system, the newly adopted system 
was discussed and analyzed for approximately 
three years until passed by the Diet in May of 
2004. In addition, a four-year preparation 
period will conclude when use of the new 
system commences on May 21, 2009. 

The new lay judge system is different from 
that of the jury system in the United States, 
as it will be used only in criminal trials, and 
not in civil trials. The system’s jury will be a 
mix of professional judges and Japanese 
citizens who will work together to determine 
the verdict of a case. In cases where the 
accused’s guilt is contested, the panel shall 
consist of six lay judges and three 
professional judges.3 Mixed juries will not be 
used in all criminal cases. The accused will not 
have the right to choose between a normal 
trial and a mixed jury trial; however, the new 
system’s jurisdiction will be limited to the 
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most serious of criminal cases.4 Although the 
task of interpreting the law and making 
decisions regarding criminal procedure will be 
left solely up to the professional judges, the 
lay judges will be granted a certain amount of 
power as well. They will determine issues of 
fact and application of the law to the facts, 
decide whether the accused is guilty or not 
guilty, and determine a sentence. This is in 
contrast to juries in the United States, which 
generally only decide issues of fact in order to 
reach a verdict. The jury will also be allowed 
to directly question witnesses, victims, and 
the accused in order to make determinations. 
The jury’s decisions shall be made by a 
majority of the group, provided that at least 
one lay judge and one professional judge 
affirm the decision.   

In recent days, selection of lay judges is of 
immediate and great interest to Japanese 
society. Lay judges will be randomly selected 
from a roster of eligible voters, i.e., the lay 
judges shall be 20 years or older and 
permanent residents of Japan. Among the 
randomly selected voters, some are prohibited 
by law from participating and some will have a 
right to decline service. 5 The court will also 
allow exemptions to certain individuals from 
service, although such exceptions are not 
expected to be made frequently. One 
significant basis for an exemption is the lay 
judge’s important work that may result in 
significant loss if not fulfilled. 6 Although there 
is still controversy over how strictly the 
penalties7 will be enforced, the court may fine 
lay judges or potential lay judges if they do 
not appear at trial or jury selection procedures 
without a legitimate reason. 

Adoption of Saiban-in Kyuka (“Jury 
Duty Leave”) 

An employer may not prevent an employee 
from participating as a lay judge under law. 
The Act Concerning Participation of Lay Judges 
in Criminal Trials prohibits dismissal and 
unfair treatment of employees who apply for a 
leave of absence in order to participate as a 
lay judge (Article 100). This provision reflects 
a basic rule in the Labor Standards Act which 
stipulates that an employer shall not refuse an 
employee’s request for time necessary to 

exercise franchise and other civil rights or to 
perform public duties during working hours 
(Article 7 of the Labor Standards Act). As 
explained above, as exemptions from service 
will be rare, employers are encouraged to 
amend their working regulations in order to 
clarify company policies regarding employees’ 
days off for “jury duty”. There is no published 
rule on how companies should adapt their 
working regulations for this new system. 
Companies are free to decide whether to 
recognize time off for jury service as leave 
without pay or special leave with pay. If the 
employee so requests or agrees, the employer 
may also treat the time off as annual paid 
vacation. 8  When a company grants special 
leave with pay, companies will have to decide 
the class or category of employees to whom it 
will apply (i.e., such as whether it will apply to 
full-time employees only). Companies will also 
have to determine whether the period of 
special paid leave should be limited. 9  Since 
the enactment of the Act Concerning 
Participation of Lay Judges in Criminal Trials in 
May of 2004, many large corporations have 
adopted special leaves with pay for unlimited 
periods called saiban-in kyuka (“jury duty 
leave”) in their working regulations for all 
types of directly hired employees. 10  Other 
companies are strongly encouraged by the 
courts, along with the Ministry of Justice, 
Public Prosecutors’ Office, and bar 
associations to follow in their footsteps, as 
such efforts further corporate social 
responsibility. 11  Small businesses that have 
few employees, however, face challenges with 
this approach, as the absence of even one 
employee will have a great impact on 
operations. Hence, the percentage of small 
businesses that will adopt paid jury duty leave 
is expected to be relatively low compared to 
large corporations. 

The Lay Judges’ Confidentiality and 
the Working Environment 

Employers must also be cautious with respect 
to the confidentiality obligations of a lay judge 
employee in the workplace. Lay judges may 
not disclose confidential information regarding 
the deliberation or other confidential 
information acquired during their service.12 No 
one may contact a lay judge for the purpose 
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of obtaining such information. In the event 
that a lay judge or others surrounding him 
violate these obligations, it is possible criminal 
liabilities may be imposed. Thus, it is 
imperative for the employer to maintain a 
working environment where a lay judge is not 
pressured by his colleagues or employer to 
disclose confidential information regarding the 
criminal case. 

The names and addresses of lay judges are 
also regarded as non-disclosable confidential 
information. Although a lay judge is permitted 
to inform the people surrounding him about 
his appointment, including superiors and 
colleagues at work, employers must prevent 
such information from being disclosed outside 
the workplace. 13  Employers should consider 
educating employees about the confidentiality 
obligations of a lay judge, and about how to 
respond to inquiries from media and other 
sources that attempt to acquire confidential 
information. 

 

As lay judge employees are expected to be 
exposed to disturbing facts and materials 
during their service in particular cases, an 
employer may also consider strengthening its 
support system for the mental health of its 
employees. Such experiences may have an 
influence on the mental health of an employee 
and lower his performance, thus affecting the 
efficiency and atmosphere of the workplace. 
This issue is deeply linked with the recent and 
growing focus on mental health issues in the 
Japanese working environment.  

Conclusion 

Although a change in the criminal justice 
system seems distant and irrelevant to 
workplace matters, there are several issues 
which an employer must consider and decide 
upon before the start of the system in May of 
2009. The employers’ cooperation and 
understanding is definitely necessary in order 
for the lay judge system to be successful and 
post minimal disruption to the workplace. 
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NOTES 

1 Act No. 63 of 2004. 

2 Act No. 50 of 1923, as amended by Act No. 51 of 1929. 

3 In certain cases where the defendant does not dispute the facts of the offense charged, the court can decide to 
reduce the panel to four lay judges and one professional judge. 
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4 Such cases are cases where the potential punishment is death, life imprisonment, or imprisonment for at least one 
year or where the crime committed was an intentional act that caused the death of the victim. For example, this would 
cover cases where the accused is charged with murder, robbery resulting in death, arson of an inhabited structure, etc.   

5 Those who are prohibited under law from participating as a lay judge may include, for example, legal professionals 
and related legal personnel. Examples of those who have the right to decline service are those over the age of 70 or 
those who have served as lay judges in the past five years. 

6 The court will likely decide whether or not a potential lay judge should be excused based on the scale of the 
business, the possibility of a substitute in the workplace, the possibility of changing the time or date of the specific 
work task, and whether there will be a direct effect on the business from the absence of the particular employee. The 
potential lay judges will be given a chance to decline service three times: at the time their names are put on a 
selected list of potential lay judges, at the time they are selected to become potential lay judges for a specific case, 
and on the day of selection of the actual lay judges for a specific case.   

7 Article 112 of the Act Concerning Participation of Lay Judges in Criminal Trials. 

8 The Supreme Court will pay a daily rate for the lay judge’s services, regardless of whether the lay judge employee 
receives a leave with pay from his employer. The daily rate paid by the Supreme Court is not considered as 
compensation, and a lay judge may receive the daily rate from the Supreme Court and paid leave from an employer.      

9 There is no rule regarding how long a trial subject to the lay judge process will be, and will depend on the individual 
case. It is anticipated that approximately 70% of the trials will end within three days. However, approximately 20% of 
the trials are expected to be conducted within a five-day period, and 10% of the trials are expected to continue for 
more than five days. The length of employee jury duty leave will vary accordingly. 

10 According to a survey conducted this year during July and August by the Japan Business Federation (93 out of 197 
of the companies surveyed responded, a response rate of 47.2%), 63% of the responding companies have already 
adopted or have decided to adopt a special jury duty leave system and 37% responded that they are considering  
adopting such a system. No respondents answered that they will decline to adopt such a system. 86% of the 
responding companies replied that they treat or will treat jury duty leaves as leave with pay, whereas only 2% 
responded that they will treat them as leaves without pay. 

11 Corporate social responsibility, or CSR, is a concept whereby organizations consider the interests of society by 
taking responsibility for the impact of their activities on customers, suppliers, employees, shareholders, communities 
and other stakeholders, as well as the environment. CSR extends beyond the statutory obligation to comply with 
legislation and includes organizations voluntarily taking further steps to improve the quality of life for employees and 
their families as well as for the local community and society. 

12 Such information includes information that would violate the privacy of the victim, or the names of the other lay 
judges. 

13 The lay judge and the people surrounding him are restricted from making his appointment “public” by means of 
publication, broadcasting, or through the Internet. 
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