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Realogy Check 
BY THOMAS KENT, WILLIAM S. KIRSCH AND JONATHAN V. TEMPS 

In a recent decision, the Court of Chancery of 
the State of Delaware held that an attempt by a 
borrower to exchange certain of its unsecured 
indebtedness then trading at substantial discount 
for a lower face amount of a new structurally 
senior and secured debt tranche would be in 
violation of certain covenants governing an 
existing debt tranche. While the impact of the 
Delaware Court’s decision on similar future 
transactions may be limited due to the specificity 
of the provisions of the documents at issue in 
this case, the decision may nonetheless provide 
guidance on how Delaware and other Courts may 
view other similar transactions which may be 
proposed in today’s credit environment. 

INTRODUCTION 

With its debt securities trading at deep discounts 
to face value, and in an effort to reduce cash 
interest payments and future principal 
obligations, Realogy Corporation (“Realogy”) 
offered its unsecured debt holders the 
opportunity to exchange their indebtedness for a 
participation interest in a new facility, secured by 
a second lien. Holders of one such class (the 
“Toggle Notes”) objected to the exchange and 
sued for a declaration that the proposed 
transaction would violate the terms of their 
indenture (the “Indenture”). The Court sided 
with the holders of the Toggle Notes, finding 
that, without the amendment or waiver of the 
relevant provisions of the credit agreement by 
the specified number of Realogy’s bank lenders, 
the transaction could not be consummated. As 

stated by the Court, the issue turned on whether 
the proposed lien securing the New Facility is a 
“Permitted Lien” within the meaning of the 
Indenture which, in turn, depended on whether 
the proposed borrowing satisfied the definition of 
“Permitted Refinancing Indebtedness” in the 
bank credit agreement (the “Credit Facility”), 
which is incorporated by reference in the 
Indenture. 

BACKGROUND 

Realogy, a publicly traded corporation since it 
was spun off by Cendent Corporation in 2006, 
was taken private in April 2007. In order to 
finance that transaction, Realogy entered into 
several new debt tranches including: (i) the 
Credit Facility, consisting of a $3.17 billion term 
facility and a $750 million revolver and letter of 
credit facility; (ii) $1.7 billion of 10.50% Senior 
Cash Notes; (iii) $582 million of 11.00/11.75% 
Senior Toggle Notes; and (iv) $875 million of 
12.375% Senior Subordinated Notes. The Credit 
Facility is secured by a first lien on substantially 
all of Realogy’s assets and contains an 
“accordion” feature which permits Realogy to 
issue up to an additional $650 million in term 
loans. The Senior Cash Notes and the Senior 
Toggle Notes rank pari passu to the Credit 
Facility, but are unsecured. The Senior 
Subordinated Notes are subordinated in right of 
payment to the Credit Facility, the Senior Cash 
Notes and the Senior Toggle Notes. 
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THE PROPOSED REFINANCING 

Looking to take advantage of the flexibility 
offered by the “accordion” feature of the Credit 
Facility, Realogy proposed to enter into a new 
term lending facility consisting of $500 million of 
new Term C and D loans (the “New Loans”), to 
be secured by a second lien on substantially all 
of its assets and ranking pari passu with the 
Credit Facility, the Senior Cash Notes, and the 
Senior Toggle Notes, in exchange for the 
delivery of certain of the Senior Cash Notes, the 
Senior Toggle Notes and the Senior 
Subordinated Notes.1 The effect of the second 
lien granted to holders of the New Loans would 
mean that, in any bankruptcy proceeding, 
holders of the New Loans would have effective 
priority over holders of the Senior Cash Notes, 
the Senior Toggle Notes, and the Senior 
Subordinated Notes. Priority to receive the New 
Loans was to be allocated as follows: (i) first to 
the holders of the Senior Subordinated Notes, in 
an amount up to $125 million; (ii) next to the 
holders of the Senior Cash Notes, in an amount 
up to the difference between $500 million and 
the commitments accepted by the holders of the 
Senior Subordinated Notes; and (iii) last to the 
holders of the Senior Toggle Notes, in an amount 
up to the lesser of either $175 million or the 
difference between $500 million and the 
commitments accepted by the holders of the 
Senior Subordinated Notes and the Senior Cash 
Notes. Given the $500 million cap on the amount 
of New Loans, it was possible that holders of the 
Senior Toggle Notes would not be entitled to 
participate in the refinancing. 

After Realogy refused the requests of the 
Indenture trustee (the “Trustee”) and a majority 
of holders of the Senior Toggle Notes to 
terminate the proposed refinancing, the Trustee 
and a holder of the Senior Toggle Notes filed a 
complaint seeking a declaratory judgment that 
consummation of the transaction would violate 
the Indenture. The matter was before the Court 
on cross motions for summary judgment. 

ANALYSIS 

At the outset, the Court noted that, pursuant to 
the respective choice of law provisions, both the 
Credit Facility and Indenture are to be construed 
under New York law, which provides that the 
construction and interpretation of an 
unambiguous contract is an issue of law within 
the province of the court. Included in this initial 
interpretation is the threshold question of whether 
the contract is ambiguous. The parties agreed 
that the Credit Facility is not ambiguous, although 
they disagreed as to key aspects of its meaning. 

The Trustee raised two main arguments in 
opposition to the refinancing: (i) that the New 
Loans do not qualify as “Loans” under the Credit 
Facility as the Loans are to be funded with notes 
and not cash as required; and (ii) that, even if 
the New Loans qualify as Loans, such Loans 
violate Section 6.09 of the Credit Facility. 

The Court rejected the Trustee’s first argument. It 
noted that the fundamental feature of loans 
generally is that they constitute the advance of 
some valuable property in exchange for a promise 
to repay that advancement, generally in cash. 
Examples where loans are funded with non-cash 
consideration include vendor and seller financing 
arrangements. Further, the Court found that the 
Credit Facility does not expressly require that 
Loans be funded with cash. While accepting that a 
number of provisions of the Credit Facility speak 
to Loans in terms of a quantity of currency, the 
Court found such examples unpersuasive on that 
issue. References to principal amounts are also 
related to repayment; denominating 
commitments in dollars is an indication of the 
maximum value to which lenders commit, either 
in cash, notes or otherwise; and application of 
proceeds can apply to both note and cash-funded 
payments. The Court similarly rejected various 
administrative provisions of the Credit Facility 
which the Trustee advanced to support the 
argument that only cash-funded loans are 
permitted. The argument that the specification of 
bank accounts into which funds are to be 
disbursed implied that only cash funding of Loans 
was permitted under the Credit Facility failed to 
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consider the borrower’s ability under the Credit 
Facility to reimburse letter of credit disbursements 
through new revolving loans. 

As to the Trustee’s second argument, the Court 
noted, that unless an exception exists, Article VI 
of the Credit Facility restricts Realogy’s ability to 
take certain actions including, pursuant to 
Section 6.09(b)(1) thereof, the payment of 
principal or interest or the distribution of any 
property respecting the notes. One such 
exception is in Section 6.01(l), which permits the 
initial incurrence of the Senior Cash Notes, 
Senior Toggle Notes, and the Senior 
Subordinated Notes, as well as the incurrence of 
Permitted Refinancing Indebtedness to refinance 
such notes. Permitted Refinancing Indebtedness 
is defined, in Section 1.01 of the Credit Facility, 
to mean Indebtedness issued in exchange for, or 
the net proceeds of which are used to refinance, 
the indebtedness being Refinanced (as such 
capitalized terms are defined in the Credit 
Facility). 

While the parties did not dispute the force of 
these general provisions, the meaning of 
subpart (d) of the definition of Permitted 
Refinancing Indebtedness was a point of 
contention. While initially prohibiting the 
granting of security to Permitted Refinancing 
Indebtedness greater than that of the 
indebtedness being refinanced, subsection (ii) of 
that provision allows for other guarantees and 
security to the extent then permitted under 
Article VI of the Credit Facility. 

As to the import of subsection (ii), Realogy 
argued that, notwithstanding the prohibition at 
the beginning of subpart (d), if a security 
interest is permitted to be granted under the 
negative covenants of Article VI, such security 

may be made part of any refinancing 
indebtedness, regardless of whether this would 
result in the security of the refinancing 
indebtedness exceeding that of the debt being 
refinanced. And since Section 6.02(b) of the 
Credit Facility permits the creation of liens under 
the loan documents (of which the Credit Facility 
is one), the liens granted the New Loans were 
expressly permitted. 

The Court rejected Realogy’s interpretation as 
rendering the beginning portion of subpart (d) 
meaningless, since any transaction Realogy 
proposed to undertake would be required to 
meet any restrictions contained in Article VI. 
Such a position would make “the exception 
swallow the rule.” Instead, a more appropriate 
example of the application of subsection (ii) of 
subpart (d) might arise where unsecured notes 
may be permitted to be granted security under 
certain conditions and, to the extent that such 
conditional rights had vested, such security could 
be added to refinanced debt. 

Finally, Realogy argued that, even if the Credit 
Agreement does not permit the terms of the 
proposed refinancing, the administrative agent 
has approved the related Incremental 
Assumption Agreement (as defined in the Credit 
Agreement) which, pursuant to Section 2.20 of 
the Credit Agreement, essentially amends the 
Credit Agreement to incorporate the terms of the 
New Loans. The Court similarly rejected this 
position as being an overbroad reading of 
Section 2.20, finding instead that, when read 
together with Section 10.08(e), the impact of 
the acceptance of any Incremental Assumption 
Agreement by the administrative agent with 
respect to the amendment of the Credit Facility 
is limited to amendments of only a technical and 
conforming nature. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Chicago 

William S. Kirsch 
312-499-6026 
williamkirsch@paulhastings.com 

Jonathan V. Temps 
312-499-6039 
jonathantemps@paulhastings.com 

New York 

Thomas Kent 
212-318-6060 
thomaskent@paulhastings.com 

 

 
1 Specifically, for each $100,000 of the New Loans (i) holders of the Senior Subordinated Notes would exchange 
$277,477.48 face amount of their notes; (ii) holders of Senior Cash Notes would exchange $198,709.68 face amount of 
their notes; and (iii) holders of Senior Toggle Notes would exchange $212,030.08 face amount of their notes. 
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