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Federal Trade Commission Positions Itself to Overcome 
Federal Judiciary in Merger Clearance Decisions 

BY MICHAEL P.A. COHEN & SARAH POJANOWSKI 

On January 13, 2009, the Federal Trade Commission 
issued interim final rules amending its Rules of Practice 
for adjudication, reportedly with an eye toward 
proceeding against mergers administratively regardless 
of outcomes in federal court.   

Both the FTC and DOJ Antitrust Division must go to 
federal court to enjoin a merger. If the court denies an 
injunction, the merger can close. That is typically the 
end of the line for DOJ, but the FTC gets a second bite 
at the apple. It can continue a case against a closed 
merger in its own administrative tribunal and ultimately 
order divestitures or unwinding.   

This administrative merger enforcement action is 
typically called a “Part 3” proceeding. The FTC’s 
ultimate Part 3 decision is appealable to a circuit court 
under a potentially deferential standard of review.   

Thus the flip of the coin between the FTC and DOJ 
yields different merger clearance processes. And the 
coin flip affords different weight to a merger 
respondent’s day in court. 

Among other changes, the Commission revised a 
provision eliminating the automatic withdrawal from 
adjudication or stay of Part 3 proceedings after a 
federal court has denied a request for a preliminary 
injunction under Section 13(b) of the FTC Act, 15 
U.S.C. Section 53(b).  Part 3 cases will now proceed 

unless the Commission determines that on the facts of 
the case, a withdrawal or stay of Part 3 proceedings is 
appropriate. 

In its October 2008 Statement of Basis and Purpose for 
making this change, the Federal Trade Commission 
observed that it “believes the norm should be that the 
Part 3 case can proceed even if a court denies 
preliminary relief. If that is the norm, routine 
withdrawals from adjudication or stays of proceedings 
before the [Administrative Law Judge (“ALJ”)] could 
unnecessarily delay the typical Part 3 case in which 
ancillary relief has been denied.” A merger party will 
now be required to move to dismiss a Part 3 proceeding 
pursuant to the agency’s traditional five-part test. 

In 2007, the Antitrust Modernization Commission, a 
special task force convened to investigate and make 
suggestions to Congress regarding updates to the 
antitrust laws, recommended just the opposite: that 
Congress facilitate equal treatment by amending 
Section 13(b) to prohibit the FTC from pursuing Part 3 
administrative litigation in merger cases.   

When the FTC testified before the Antitrust 
Modernization Commission, the agency indicated that 
only once in “modern history” had it pursued a Part 3 
case after losing a preliminary injunction. The agency’s 
revised rules of practice indicate that the past may no 
longer be the prologue. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

Richard Asbill 
404-815-2236 
richardasbill@paulhastings.com 

Los Angeles 

Michael Lindsey 
213-683-6262 
michaellindsey@paulhastings.com  
 
New York 

Kevin Logue 
212-318-6039 
kevinlogue@paulhastings.com 

Barry Sher 
212-318-6085 
barrysher@paulhastings.com  
 
 

Paris 

Pierre Kirch 
33-1-42-99-04-23 
pierrekirch@paulhastings.com 

San Francisco 

Kevin C. McCann 
415-856-7064 
kevinmccann@paulhastings.com 

Washington, D.C. 

Kirby Behre 
202-551-1719 
kirbybehre@paulhastings.com 

Michael P.A. Cohen 
202-551-1880 
michaelcohen@paulhastings.com 

J. Hart Holden 
202-551-1773 
jamesholden@paulhastings.com  
 
Hamilton Loeb 
202-551-1711 
hamiltonloeb@paulhastings.com 
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