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Interested Party Transactions: Lessons from Loral 
BY ROBERT R. CARLSON, SCOTT B. JOACHIM AND STANLEY C. LIU 

The recent Memorandum Opinion issued by Vice 
Chancellor Strine of the Delaware Court of 
Chancery, In re Loral Space and Communications 
Inc.,1 highlights many of the critical legal and 
practical requirements that a board of directors 
must follow when considering an interested-party 
transaction (i.e., a transaction in which a director, 
stockholder or other constituent of the 
corporation is on “both sides” of the same 
transaction). 

In Loral, Vice Chancellor Strine held that (1) the 
“entire fairness” standard applied to the court’s 
review of the terms of a sale of convertible 
preferred stock from Loral Space and 
Communications, Inc. (“Loral”) to its major 
stockholder, MHR Fund Management LLC 
(“MHR”), and (2) the terms of the sale were 
unfair to Loral and its other stockholders under 
that heightened standard of judicial scrutiny.2 The 
court applied the fairly uncommon equitable 
remedy of reforming the terms of the sale—rather 
than voiding the sale outright or providing for 
legal damages. The court modified the terms of 
the sale to comport with terms that the court 
determined would have been agreed upon 
through an arm’s-length negotiation. 

While Loral, like most cases based on breach of 
fiduciary duty claims, is fact-specific, Vice 
Chancellor Strine’s lengthy decision provides a 
good example of the vigor with which courts can 
be expected to review affiliate transactions. The 
remainder of this Client Alert sets forth (1) a 
summary of the decision and (2) a bullet 

summary of the critical procedural steps that 
should be considered by a board of directors 
considering a transaction that could be deemed 
an interested-party transaction. 

Background 

Loral, a publicly-traded satellite communications 
company, emerged from bankruptcy in November 
2005. MHR became Loral’s largest shareholder 
after Loral emerged from bankruptcy, owning 
35.9% of Loral’s common stock, and publicly 
maintained that it was Loral’s controlling 
shareholder. MHR was an investment fund 
principally focused on investing in distressed 
assets. 

Of the eight directors on Loral’s board of directors 
(the “Board”), five were, in one way or another, 
connected to MHR. The Chairman of the Board 
was Mark Rachesky, a co-founder of MHR. Hal 
Goldstein and Sal Devabhaktuni were both 
members of the Board and Managing Directors of 
MHR. The CEO and Vice-Chairman of the Board, 
Michael Targoff, and Special Committee 
Chairman, John D. Harkey, Jr., were investment 
advisors to MHR. 

In December 2005, Targoff recommended a $300 
million capital infusion from MHR to fund Loral’s 
future strategic expansions. Due to potential 
conflicts of interests and the probable application 
of the “entire fairness standard” under Delaware 
laws, Loral’s outside counsel proposed that the 
Board form an independent special committee to 

January 2009 



 

  2 

oversee any transaction with MHR. The Board met 
shortly thereafter to determine Loral’s long-term 
capital requirements and the necessity of a 
special committee for a potential transaction with 
MHR. 

The Board, without considering other sources of 
financing, appointed a special committee to 
evaluate and negotiate an equity financing with 
MHR. The Board appointed two directors to the 
special committee: John Harkey, who had a close 
personal relationship with MHR, and Arthur 
Simon. Neither member had expertise in the 
satellite industry. From the time of its inception, 
the special committee was told by Targoff and 
MHR to proceed quickly with a $300 million equity 
financing and was led to believe that its only 
option was a transaction with MHR. The special 
committee was appointed for the express purpose 
of completing a transaction with MHR, a fact 
which was significant to the court’s conclusion. 

Morgan Stanley, Loral’s traditional investment 
banker, recommended a different, bifurcated 
approach to raise the needed capital by 
combining (i) a public common stock offering with 
MHR’s commitment to backstop such public 
offering and (ii) revolving credit facilities. The 
special committee rejected this alternative. MHR 
also refused to backstop any public offering or 
only take a major portion of a private offering by 
Loral. It wanted to make the entire $300 million 
capital contribution or none at all. 

The special committee selected North Point 
Advisors, LLC (“North Point”), a small investment 
bank with little, if any, experience in the type of 
convertible preferred stock transaction 
contemplated by Loral and MHR or in the satellite 
industry, as its financial advisor to negotiate with 
MHR. North Point advised the special committee 
that the sale of convertible preferred stock to 
MHR was the best method for Loral to raise the 
required capital, with the convertible preferred 
shares paying a dividend between 5-7.5% and a 
conversion premium between 12-15%. North 
Point did not perform a market check nor did it 

contact any other third party regarding a 
financing with Loral.  

Relying in part on North Point’s advice, the special 
committee determined that MHR’s proposal was 
Loral’s best option and agreed with MHR that the 
convertible preferred stock would accrue a 7.5% 
dividend (paid in kind for the first 17 quarters) 
and would have a 12% premium to convert the 
preferred stock to common stock. Loral also 
agreed to pay MHR a $6.75 million placement fee.  

The $300 million offered by MHR was over half of 
Loral’s then existing market capital and would 
have resulted in MHR holding over 58% of Loral’s 
total equity. To ensure that the financing did not 
result in a change of control and trigger Revlon 
duties,3 the special committee decided to issue 
MHR two series of preferred stock, with one series 
convertible into voting common stock and the 
other convertible into non-voting common stock. 
This structure would have limited MHR’s voting 
power to 39.999% of all of the voting shares in 
Loral and included a mechanism that would 
automatically convert the non-voting stock into 
voting stock if MHR’s voting power fell below 
39.999%, so that MHR would maintain 39.999% 
of the voting power. The preferred stock would 
also have extensive class voting and consent 
rights, effectively providing MHR a veto right for 
many types of future transactions by Loral. 

The financing also provided a certain MHR-
friendly change of control-triggered conversion 
right that would apply during the first five and a 
half years following the closing of a MHR 
financing. This conversion right would have given 
MHR the right to convert its preferred stock into 
the number of shares of common stock that MHR 
would have received had the conversion occurred 
at the end of the five and a half-year period,4 
which could have resulted in MHR owning 63% of 
Loral’s equity upon a change of control. MHR 
would also have received a “put right” giving it 
the right to require Loral to redeem its preferred 
stock for the first five and a half-year period for 
cash at the conversion price. The approximate 
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redemption payment would have been $450 
million. 

Before MHR and Loral entered into the definitive 
agreement for the financing (the “Securities 
Purchase Agreement”), Goldman Sachs 
(“Goldman”) approached Loral regarding a 
potential investment by Goldman, which was 
rejected by North Point because Goldman could 
only contribute a maximum amount of $100 
million. 

On October 17, 2006, Loral announced the 
signing of the Securities Purchase Agreement. A 
major shareholder and eventual plaintiff, Highland 
Capital, offered the same $300 million financing 
with superior economic terms to those of MHR’s 
to Loral. Based on this new offer by Highland 
Capital, the special committee initially suspended 
the recommendation of the transaction with MHR 
to explore other options, but without actually 
contacting Highland Capital or conducting a 
market check. Ultimately, the special committee 
decided to complete the MHR financing. After the 
closing of the transaction with MHR, Highland 
Capital and other stockholders of Loral sued MHR 
and the directors of Loral, among others, in 
Delaware, claiming that the transaction was 
unfair to Loral and its non-MHR stockholders. 

Court’s Holding 

Vice Chancellor Strine ruled that the “entire 
fairness standard” applied to the MHR investment 
and held that the MHR financing was unfair to 
Loral. Under Delaware law, the “entire fairness 
standard” generally applies to the review of a 
transaction when a majority of the directors are 
interested parties or lack independence from the 
interested parties in such transaction. In Loral, 
five of the eight directors were affiliated with 
MHR. Loral knew that a transaction with MHR 
would be an interested party transaction, as 
evidenced by its creation of the special committee 
to negotiate the transaction. Vice Chancellor 
Strine found that the lack of independence was 
also demonstrated by MHR’s public statement 
that it was the controlling shareholder of Loral. 

Vice Chancellor Strine found that the MHR 
financing did not pass muster under the “entire 
fairness standard.” The “entire fairness standard” 
comprises two factors, “fair dealing” and “fair 
price,” each of which the defendant had the 
burden of establishing.5  

Vice Chancellor Strine held that the composition 
and action of the special committee failed under 
the “fair dealing” prong, as the special committee 
did not fulfill its obligation to act in an arm’s-
length manner. The chairman of the special 
committee, John Harkey, was an investment 
advisor to MHR and even solicited MHR to invest 
in an unrelated business venture with him while 
he was negotiating the financing against MHR on 
behalf of Loral. Arthur Simon, the other member 
of the special committee, was largely not involved 
throughout the negotiation process with MHR. The 
court found that he was confused with the status 
of certain key issues during certain points in the 
process and “demonstrated neither the knowledge 
nor the inclination to prod Harkey and the 
[s]pecial [c]ommittee’s advisors towards an 
effective and aggressive strategy to ensure Loral 
got a fair deal.”6  

The special committee’s review of the transaction 
did not include a market check for alternative 
sources of financing, and the special committee 
further compounded the problem by selecting a 
financial advisor7 that was inexperienced in the 
type of transaction contemplated by Loral and 
MHR. The special committee failed to explore 
alternatives even when Morgan Stanley 
recommended a combined public and private 
offering, or when Goldman and Highland Capital 
each separately initiated discussions regarding 
potential alternative financings to the MHR 
investment. The special committee was given a 
mandate by the Board to reach an agreement 
quickly with MHR even though it did not appear 
that Loral needed the capital immediately, as it 
took a few months for Loral and MHR to enter into 
a definitive agreement after their initial 
agreement on the principal terms. The special 
committee also had mostly deferred to the CEO of 
Loral, an investment advisor to MHR who was 
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soliciting Rachesky, a co-founder of MHR, and 
Harkey for investment in another business during 
the negotiation process, to negotiate the 
transaction with MHR.  

In terms of the “fair price” factor, the MHR 
financing included a high dividend rate and low 
conversion rate, extremely favorable change of 
control provisions for MHR, dividends in payment 
in kind, $6.75 million of placement fees to MHR 
for placing itself for the financing, a 
reimbursement of fees for MHR’s financial and 
legal advisors, broad class voting rights providing 
MHR with veto power over anything that may 
adversely affect MHR,8 the right to nominate an 
additional director by MHR and 39.999% of the 
voting power in Loral. The court found that these 
terms were extremely favorable to MHR as 
compared to market terms of similar transactions 
and, accordingly, were unfair to Loral. 

The court remedied the breach of the “entire 
fairness standard” by reforming the structure of 
the transaction to convert the preferred stock 
received by MHR into non-voting common stock, 
leaving MHR with 57% of the total equity and 
35.9% of the voting power in Loral and 
eliminating MHR’s veto rights for future 
transactions by Loral. The court also removed the 
$6.75 million placement fee that MHR would have 
received from Loral. While the remedy of 
equitable reformation is rarely applied, the 
Delaware Court of Chancery, as a court of equity, 
has broad power to customize remedies to the 
specific factual circumstances of each case, 
including the ability to grant equitable relief as 
well as the ability to assess and grant damage 
relief. The court deferred the examination of the 
individual directors’ liabilities. 

Practical Guidance 

Vice Chancellor Strine’s holding in Loral is a good 
reminder for boards of directors and their 
financial and legal advisors of the importance of 
addressing properly any potential conflict of 
interests in a transaction, including in a sale of 
the entire company or a sale of a partial interest 
in the company. The remainder of this Client Alert 

provides a brief overview of the critical steps that 
a board of directors should consider undertaking 
in considering a transaction that could be deemed 
an interested-party transaction. 

While there is no one set of principles that must 
always be followed by a board of directors 
considering a change of control or other 
significant transaction involving interested 
directors or officers, and while these types of 
cases are highly fact-specific, the following steps 
should be considered in such instances: 

1. Form a Special Committee. A special 
committee of the board of directors should be 
appointed and filled with directors that have no 
interest in the transaction other than as a 
proponent of the Company commensurate with 
the special directors’ board service. If the existing 
board of directors is devoid of disinterested 
directors, the board should consider increasing its 
size for the purpose of forming a special 
committee that can properly consider the 
proposed transaction. Outside independent 
directors may be retained for a limited purpose 
and for a modest fee, the cost of which should be 
viewed as an investment the benefits of which 
should far outweigh the costs of defending a 
shareholder lawsuit. In addition, throughout the 
entire process of the transaction, the board of 
directors and its advisors should monitor any 
conflict of interests that may occur after the 
establishment of the special committee. If such 
conflict arises, the board of directors should 
remove the conflicted director from the special 
committee before such director’s influence affects 
the other directors on the special committee. 

2. Empower the Special Committee. The special 
committee should be empowered, by board 
authorization, to do all things necessary and 
appropriate to consider whether the proposed 
transaction is fair and in the best interests of all 
of the company’s stockholders—including the 
power to reject the proposed transaction. Armed 
with that general authorization, the special 
committee should also be provided with sufficient 
discretionary funds to enable it to select the 
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financial, legal and other independent advisors of 
its choosing. The special committee members 
may receive compensation for their service, but 
they should be paid a fixed fee that is not 
contingent upon the outcome of the committee’s 
decision-making process. 

3. Consider Obtaining a Fairness Opinion. The 
special committee should consider retaining a 
qualified investment bank to review the proposed 
transaction and issue a fairness opinion as to 
whether the economics of the proposed 
transaction are fair to all of the stockholders. The 
special committee should have the independent 
authority, free of influence from the full board 
and/or management, to select the most qualified 
firm with requisite experience in the company’s 
industry. 

4. Establish a Meaningful Opportunity for 
Consideration. Special committees should be 
formed as early on in the process as practicable. 
The appointment of a special committee at the 
eleventh hour, with time pressure to fulfill their 
mandate, will be judged critically in hindsight. 
Any time pressures must be real, material, and 
not created by board members and/or members 
of management with personal motivations for 
meeting a particular deadline. 

5. Perform a Market Check. The special 
committee should perform a meaningful market 
check to ensure that the proposed transaction is 
comprised of terms that reflect market terms. 
This requires an effort tantamount to a sale or 
fundraising process that would be implemented 
assuming the proposed insider transaction was 
not on the table. While a market check does not 
require an exhaustive or unlimited search 
process, the market check must be sufficiently 
broad and lengthy to withstand judicial scrutiny. 
The breadth and length of the process, in 
hindsight, will be judged on a fact-specific basis, 
focusing on the company’s industry, available 
cash and commensurate burn-rate, market 
conditions, recent evaluations of the market, and 
recent arm’s-length transactions that may have 
established a market price for the company or its 

securities. As an alternative to a pre-signing 
market check, the company may also consider a 
post-signing market check so long as the 
purchase agreement includes appropriate 
provisions that permit the company to do so in a 
manner that is not coercive to a third-party 
interloper. 

6. Avoid Coercive Behavior. The insider should 
avoid “take it or leave it” posturing and other 
coercive behavior. In hindsight, a court may very 
well presume that these tactics were specifically 
designed to justify quick action by the board or its 
special committee that would preclude a 
meaningful market check and other protections. 

7. Consider Obtaining Special Stockholder 
Approval. If the transaction does not otherwise 
require stockholder approval, the board should 
consider requiring as a condition to the 
effectiveness of the transaction that a majority of 
the disinterested stockholders approve the 
transaction. This additional stockholder approval 
would provide further insulation from claims of 
preferential terms for affiliates.9 

8. Consider a Rights Offering. If the subject 
transaction is an “insider” financing rather than a 
sale of the entire company, then subject to 
securities law and other practical limitations, the 
board should consider whether to invite all 
stockholders—or some objective class of 
stockholders, such as, for example, all 5% or 
greater stockholders—to participate, pro rata, in 
the proposed transaction on the same basis as 
the insider. 

9. Record Appropriate Minutes. The board and 
special committee should be sure to record 
meaningful and appropriate minutes of their 
meetings. In the absence of minutes reflecting a 
reasonable and meaningful deliberation process, 
other circumstances surrounding the transaction 
could enable a court to presume that the board 
and special committee meetings were a matter of 
form over substance. It is also prudent to ensure 
that members of the special committee pay 
attention to any notes they take in the course of 
their deliberations. 
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10. Consult Legal and Financial Advisors. A board 
of directors contemplating an insider transaction 
should consult legal counsel and its financial 
advisors at the earliest possible date. Oftentimes, 

an early record demonstrating a mindset of a 
“done deal” will be viewed by a court as 
compelling evidence that, despite a later record of 
“correcting” behavior, cannot be overcome. 
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Scott B. Joachim 
650-320-1839 
scottjoachim@paulhastings.com 

 

 

 
1 2008 WL 4293781 (Del. Ch. 2008).  

2 See Weinberger v. UOP, Inc., 457 A.2d 701, 711 (Del. 1983). In general, the Delaware courts would apply the “entire 
fairness standard” if the board of directors lacks independence from the interested parties in the transaction being 
reviewed. The “entire fairness standard” requires the parties to have engaged in fair dealing and a fair price to have been 
paid for the securities of the target company. 

3 Pursuant to Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (1986), if the change of control of a 
company is inevitable, a board of directors’ primary duty is to maximize shareholder value. 

4 Because dividends would have been paid in kind for the first four years and three months, a change of control in Loral 
would have fully accelerated such dividend payments if such change of control were to occur before the end of the four 
year and three month period.  

5 Forming a special committee of disinterested directors to negotiate and approve such transaction may shift the burden of 
proving fairness from the defendant to the plaintiff. However, if the board of directors fails to grant the special committee 
sufficient authority to satisfy its duties, or if the special committee fails to fulfill its duties, the burden of proof would not 
shift to the plaintiff but would remain with the defendant. 

6 Loral, 2008 WL 4293781 at 22. 

7 Loral’s financial advisor, North Point, relied on the opinion of MHR’s financial advisor, Deutsche Bank, regarding the 
fairness of the MHR investment in Loral.  

8 Such veto rights could allow MHR to extract a large control premium in a change of control transaction.  

9 See, e.g., Section 144(a)(2) of the Delaware General Corporation Law. 

18 Offices Worldwide Paul, Hastings, Janofsky & Walker LLP www.paulhastings.com 

StayCurrent is published solely for the interests of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be relied upon or construed as legal 
advice. The views expressed in this publication reflect those of the authors and not necessarily the views of Paul Hastings. For specific information on recent 
developments or particular factual situations, the opinion of legal counsel should be sought. These materials may be considered ATTORNEY ADVERTISING in some 
jurisdictions. Paul Hastings is a limited liability partnership. Copyright © 2009 Paul, Hastings, Janofsky & Walker LLP. 

IRS Circular 230 Disclosure: As required by U.S. Treasury Regulations governing tax practice, you are hereby advised that any written tax advice contained herein or 
attached was not written or intended to be used (and cannot be used) by any taxpayer for the purpose of avoiding penalties that may be imposed under the 
U.S. Internal Revenue Code. 


