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Corporate Officers Beware – California Court Revives and 
Expands the “Responsible Corporate Officer Doctrine” and 
Imposes Millions in Personal Fines   

BY DEBORAH SCHMALL, MATTHEW SANDERS, ALEXIS FORD AND JOHN PHILLIPS 

For the first time in more than 15 years, a 
California appellate court applied the 
“responsible corporate officer doctrine” (“RCOD”) 
in an environmental case, holding officers 
personally liable for several million dollars in civil 
penalties under California’s underground storage 
tank (“UST”) laws. People v. Roscoe, No. 
C055801, -- Cal. Rptr. 3d -- 2008 WL 5378254 
(Cal. Ct. App. Dec. 26, 2008). Roscoe is perhaps 
the clearest California appellate decision to use 
the RCOD to find corporate officers personally 
liable for their corporations’ civil, as opposed to 
criminal, violations. The result raises significant 
issues for corporate officers and their liability for 
environmental activities. This alert discusses the 
law before Roscoe, summarizes this important 
development, and identifies key implications for 
corporate officers given Roscoe’s expansion of 
California law.  

The Responsible Corporate Officer 
Doctrine in California Before Roscoe 

The RCOD holds corporate officers in responsible 
positions of authority personally liable, without 
piercing the corporate veil, for corporate 
violations of public welfare statutes that impose 
strict liability. United States v. Park, 421 U.S. 
658 (1975); United States v. Dotterweich, 320 
U.S. 277 (1943). Courts apply the RCOD on a 
statute-by-statute basis. Since the 1950s, 

California courts have regularly applied the 
RCOD, but focused its application on criminal 
violations of state statutes. See, e.g., People v. 
Int’l Steel, 226 P.2d 587 (Cal. App. Sup. Ct. 
1951) (affirming corporate officer’s criminal 
conviction for his corporation’s violation of 
California’s air pollution control law); People v. 
Matthews, 9 Cal. Rptr. 2d 348 (Cal. Ct. App. 
1992) (in context of motion to seal arrest record, 
affirming validity of arrest of company president 
under the RCOD for Hazardous Waste Control 
Law violations). 

California courts also have imposed personal 
liability against corporate officers for civil 
violations in non-environmental and 
environmental cases, although these cases have 
relied upon certain principles underlying the 
RCOD rather than the doctrine itself, which 
makes the Roscoe holding all the more 
significant. See, e.g., People v. Toomey, 203 
Cal. Rptr. 642 (Cal. Ct. App. 1984) (affirming 
penalties for violation of preliminary injunction 
and penalties for unfair competition and false 
advertising law against corporate officer because 
of officer’s “personal participation” in the 
unlawful practices, and because “a managing 
officer of a corporation with control over the 
operation of the business is personally 
responsible for acts of subordinates done in the 
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normal course of business”); People v. Pac. 
Landmark, 29 Cal. Rptr. 3d 193 (Cal. Ct. App. 
2005) (holding that a controlling member of a 
limited liability company could be held personally 
liable for violation of injunction against 
nuisance).  

Finally, California environmental regulatory 
agencies rely on the RCOD to impose civil penalties 
against corporate officers. See, e.g., State Water 
Resources Control Board and Regional Water 
Boards cases, including Mr. Kelly Engineer/All Star 
Gasoline, Inc., SWRCB No. 2002-0001 (January 
23, 2002) http://www.swrcb.ca.gov/board_decisio
ns/adopted_orders/water_quality/2002/wqo/wqo2
002-0001.doc and Tehama Market Assoc. LLC, 
SWRCB No. R5-2007-0054 (June 21, 2007) 
http://www.swrcb.ca.gov/rwqcb5/board_decisions/
adopted_orders/butte/r5-2007-0054-enf.pdf. 

Indeed, in arguing in Roscoe that the RCOD should 
apply to California’s UST laws, the Sacramento 
County District Attorney noted that the 
environmental administrative agencies have made, 
and intend to continue to make, “brisk civil use” of 
RCOD in environmental penalty cases. See The 
People’s Respondent Brief on the Merits at *24, 
People v. Roscoe, No. C055801, 2008 WL 2455115 
(May 28, 2008). 

Roscoe’s Endorsement of the RCOD – 
Case Background 

The Customer Company, a family company in 
which Ned Roscoe and John Roscoe were 
President and Vice President as well as directors 
and shareholders, owned and operated a UST in 
Galt, California. In 1994, the tank leaked more 
than 3,000 gallons of gasoline into the ground. 
John Roscoe notified the Sacramento County 
Environmental Management Department 
(“SCEMD”) and hired an environmental 
consultant to oversee remediation.  

The cleanup did not proceed as planned, and 
SCEMD sent The Customer Company several 
letters. John Roscoe received the letters and 
gave them to his employee to “handle,” who 
then gave them to the consultant. When the 

problems went unaddressed, the Sacramento 
County District Attorney filed a civil lawsuit 
against The Customer Company and the Roscoes 
under California Health & Safety Code (“HSC”) 
§ 25299.1 The violations alleged included the 
failure to submit mandatory work plans and the 
failure to timely file quarterly reports on the 
progress of the remediation. These statutory 
violations were distinct from the underlying 
liability for the remediation of the contamination. 

After a bench trial, the trial court held that The 
Customer Company was the owner and operator 
of the tank when it leaked but that John and Ned 
Roscoe were responsible for the affairs of the 
company and retained authority to prevent or 
remedy the violations. Despite the small family 
nature of the company, the court did not find 
enough evidence to pierce the corporate veil. 
However, the court applied the RCOD and held 
the Roscoes personally liable under HSC § 25299 
and imposed statutory civil penalties of 
$2,493,250. Following an appeal, the appellate 
court affirmed the trial court’s decision, holding 
that “the [RCOD] applies to section 25299, 
subdivision (a)(6) of the tank laws and thus 
subjects to liability as an ‘operator’ a corporate 
officer who has ‘a responsible share in the 
furtherance of the transaction which the statute 
outlaws,’ even where the corporation itself is 
also found to be the operator.” Roscoe, 2008 WL 
5378254, at *1 (quoting Dotterweich, 320 U.S. 
at 284). 

In extending the RCOD to the UST laws, the 
court concluded that the California Legislature 

                                               
1 Section 25299 holds liable any owner or operator of an 
underground tank system for violations of any regulation 
adopted by the State Water Resources Control Board, and 
provides that an “operator” of a UST “shall” be liable for 
civil penalties ranging from a minimum of $500 to a 
maximum of $5,000 for each UST for each day of the 
violation. “Operator” is defined as “any person in control 
of, or having daily responsibility for, the daily operation of 
an [UST].” HSC § 25281(j). A “person” is “an individual, 
trust, firm, joint stock company, corporation, including a 
government corporation, partnership, limited liability 
company, or association.” HSC § 25281(l). 
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intended to impose expansive liability under the 
UST laws. Based largely on that conclusion, the 
court held that the RCOD applied to the UST 
laws and, as a result, that § 25299 encompassed 
corporate officers with at least partial 
responsibility for violations. Roscoe, 2008 WL 
5378254, at *6 (quoting Dotterweich, 320 U.S. 
at 284). The Roscoes were responsible for the 
site, could influence actions that led to the 
violations, and in fact facilitated the violations. 
Because of these findings, liability was properly 
imposed on the corporate officers.  

Sending an Important Message – 
Roscoe Finds $2.5 Million in Personal 
Civil Penalties Are Not Excessive 

California regulators may seek potentially 
enormous cumulative penalties for multiple 
violations of the State’s UST laws, which have a 
mandatory per-tank, per-day, per-violation 
penalty scheme. The risk of severe penalties for 
missed paperwork deadlines and other violations 
is especially acute for companies that operate 
fleets of USTs throughout California as part of 
retail gasoline stations, convenience stores with 
filling stations, or emergency backup generators 
for telecommunications services. Indeed, there 
have been several consent judgments entered in 
the past six years between the California 
Attorney General, a team of California District 
Attorneys, and large private companies involving 
multi million-dollar civil penalties for missed 
filing or testing deadlines under the UST law, all 
under threats that trial judges would be 
compelled following trial to impose civil penalties 
an order of magnitude higher because of the 
mandatory minimum penalties. See, e.g., Final 
Consent Judgments in People v. 7-Eleven, Inc., 
No. GNM71822 (Monterey County Sup. Ct. 
Oct. 6, 2004); People v. Atl. Richfield Co., No. 
CGC-02-409327 (San Francisco Sup. Ct. Nov. 
15, 2002); and People v. Pac. Bell Tele. Co., No. 
CVO28367 (San Joaquin Sup. Ct. filed Jan. 17, 
2006). 

Roscoe is the first California appellate decision 
addressing whether mandatory minimum civil 
penalties under the UST law – at least as applied 

to the Roscoes – are constitutionally infirm 
because they are excessive. In upholding the 
amount of the penalty, the court applied the 
principles of Lockyer v. R.J. Reynolds Tobacco 
Company, 37 Cal. 4th 707 (Cal. 2005), in which 
the California Supreme Court ruled that statutory 
civil penalties (in that case, for the nonsale 
distribution of cigarettes on public property) are 
subject to constitutional scrutiny under the 
“Excessive Fines Clauses” of the federal and 
California constitutions. U.S. Const. amend. VIII; 
Cal. Const. art. I, § 17. The touchstone of the 
excessive fines inquiry, according to the Lockyer 
court and U.S. Supreme Court precedent, is 
“proportionality,” which encompasses the 
defendant’s culpability and ability to pay, as well 
as other factors. 

On a slim record, the Roscoe court concluded 
that the $2.5 million in civil penalties imposed on 
the Roscoes were proportional to the wrong and 
therefore not excessive. The penalty sum was 
the accumulated daily statutory minimum UST 
penalty for all violations, except for one, for 
which the penalty imposed was one-fifth the 
statutory maximum of $5,000 per day. Whether 
the penalties were proportional to the conduct of 
the defendants is normally based on a careful 
review of the facts, and the court noted that its 
inquiry was hampered by lack of a trial 
transcript.2 Using the trial court’s decision alone, 
the court concluded that the conduct of the 
Roscoes, including their failure to take the 
violations seriously, indicated that the penalties 
were not constitutionally excessive. 

Key Implications Based on an 
Expanded Application of the RCOD in 
California 

The decision in Roscoe may have the following 
ramifications for your business: 
                                               
2 Unfortunately, the court adjudicated these issues in a 
case where the corporate officers represented themselves 
and where financial constraints prevented the preparation 
of a trial transcript, thereby forcing the parties and the 
court to decide these issues without the benefit of a 
complete factual record. 
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• The use of the RCOD to impose individual 
liability in the environmental regulatory 
context and under civil statutes continues to 
expand. The Roscoe decision also legitimizes 
environmental agencies’ use of RCOD to 
impose administrative penalties on individual 
corporate officers. 

• Officers of corporations that own or operate 
USTs, where the officer’s chain of corporate 
responsibility includes environmental 
regulatory compliance – or whose position 
gives them authority or allows them to 
influence the policies or activities at issue – 
may be held personally liable for the 
corporation’s violation of California’s UST 
laws, HSC §§ 25280 et seq. (and § 25299 in 
particular), if the officer’s actions or inactions 
facilitated the violations. This may be true 
not only for smaller family corporations 
(such as that operated by the Roscoes) but 
also for large multinational corporations. 

• Even though HSC § 25299 requires no intent 
or other culpable mental state, the civil 
penalties imposed under the statute are 
subject to constitutional scrutiny. In 
particular, the amount of the civil penalties 
imposed, regardless of whether they reflect 
merely the mandatory minimum penalties, 
must pass the proportionality test or else run 
afoul of the “Excessive Fines Clauses” of the 
California and United States Constitutions.  

In light of Roscoe, corporate officers have an even 
larger incentive to assure that their corporations 
have environmental management systems in place 
to monitor and audit for regulatory compliance in 
light of changing requirements and to promptly 
correct regulatory violations they detect. As Roscoe 
confirms, failure to do so can have profound 
financial consequences and seriously disrupt 
business operations in an already challenging 
economic climate. 
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together to provide integrated representation and defense of corporations and their officers and directors in 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of the 
following Paul Hastings lawyers: 

Los Angeles  

Thomas A. Zaccaro 
213-683-6285 
thomaszaccaro@paulhastings.com 
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