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A 2009 Estate Planning Outlook  
BY MEGAN GENOVESE AND RENEE M. GABBARD  

With a newly elected President taking office in 
2009 and unprecedented economic times, a 
review of your estate plan is warranted. The 
current low value economic climate also presents 
opportunities for wealth transfer without 
exposure to significant, if any, tax liability. 

This special 2009 client alert highlights future 
and potential changes to the tax code, with an 
emphasis on estate planning. 

How the Obama Presidency Could 
Impact Your Estate Plan 

President-Elect Obama has expressed an interest 
in limiting the reach of the estate tax.  

Under the current law, the estate tax is set to 
disappear for the calendar year 2010 and then 
return in 2011 at 2001 levels--a $1,000,000 
estate tax exemption and top rate of 55%. 
Estate planning professionals, however, 
anticipate the enactment of tax reform 
legislation before 2010. The President-Elect has 
advocated a permanent freeze of the estate tax 
exemption amount and top rate at $3,500,000 
and 45%, which is the same estate tax 
exemption and top rate that will be effective in 
2009 under the present law.  

While it is assumed that Obama would favor 
applying the same estate tax exemption amount 
to generation skipping transfer taxes, it is less 
clear whether he will increase the gift tax 
exemption amount. It is likely that the gift tax 

exemption amount would remain at $1,000,000 
and the gift tax would remain at a top rate of 
45%. Professionals would like to see the gift tax 
exemption amount match the estate tax 
exemption amount at $3,500,000, however, 
Obama has been silent on this issue. For now, an 
individual may gift only $1,000,000 during his or 
her lifetime (subject to certain other exclusions) 
free of gift tax. 

Another notable element of Obama’s campaign 
in the area of estate planning is Obama’s 
approval of a portable estate tax exemption. 
Adding portability to the estate tax exemption 
would allow married couples to use both 
spouses’ estate tax exemption amounts 
($3,500,000 individually and $7,000,000 
collectively using 2009 rates) to use at the death 
of the surviving spouse if the exemption amount 
was not used at the deceased spouse’s death. 
For example, assuming a portable estate tax 
exemption of $3,500,000 per person, a surviving 
spouse could leave up to $7,000,000 to his or 
her heirs estate tax free if no exemption was 
used at his or her deceased spouse’s death. This 
change would provide clients with more flexibility 
and perhaps better security for the surviving 
spouse, at the death of the first spouse. 

Congress ultimately must vote to enact any of 
Obama’s proposals. With the current state of the 
economy, it is unlikely that we will see 
implementation of new legislation until 2010.  
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The Economic Environment for an 
Estate Plan Review 

No one could have predicted the magnitude of 
the current economic crisis. Now is a good time 
to reevaluate specified distributions under your 
plan in light of your current financial condition. 
The pertinent question to ask is whether changes 
to your net worth have made specific 
distributions a larger portion of your estate than 
you originally intended. A specific gift to charity, 
to a surviving spouse or to a child may now be 
disproportionately large in light of the recent 
economic downturn.  

In most cases, an amendment to your revocable 
living trust will ensure that your estate plan 
accurately reflects your wishes. Additionally, the 
current market’s low interest rates provide 
excellent opportunities to transfer wealth while 
preserving your own financial security as 
discussed below. 

Changes to the Applicable Estate 
Planning Provisions of the Tax Code in 
2009 

Estate, Gift and Generation Skipping Transfer 
Tax 

The new year brings the single largest estate tax 
exemption increase in tax history. Beginning 
January 1, 2009, the estate tax and generation-
skipping tax exemptions will increase from 
$2,000,000 to $3,500,000 per person – allowing 
individuals to leave up to $3,500,000 at their 
deaths estate tax-free. However, the gift tax 
exemption will remain at $1,000,000 per person. 
As a result, once an individual’s total lifetime 
gifts have exceeded $1,000,000 (subject to 
certain other exclusions), he or she must pay gift 
tax at a top rate of 45%. 

The increased estate tax exemption continues to 
be tied to the gift tax exemption. In other words, 
a person’s $3,500,000 estate tax exemption will 
be reduced to the extent that such person 
utilizes the $1,000,000 gift tax exemption 
amount during their life. For example, if a person 

makes gifts totaling $1,000,000 during his or her 
lifetime, that person may leave only $2,500,000 
at their death free of estate tax. 

Annual Gift Tax Exclusion 

Under Revenue Procedure 2008-66, on January 
1, 2009, the annual gift tax exclusion amount, 
which adjusts for inflation, will increase from its 
2008 level of $12,000 to $13,000 per donee.  

The President-Elect has not expressed any views 
as to the annual gift tax exclusion amount. This 
amount is expected to remain in effect until 
anticipated legislation changes surface in the 
near future. 

Extension of the Law: IRA Charitable Rollover 
Amount 

On October 3, 2008, President George W. Bush 
signed the Emergency Economic Stabilization Act 
of 2008 (the “Act”) into law. The Act extends the 
law allowing a person who is has attained age 
70½ to make a direct transfer of up to $100,000 
to a qualified charity from his or her Individual 
Retirement Account (“IRA”). The law as initially 
passed was set to expire in 2007. The Act now 
extends the law through 2009. 

A charitable income tax deduction is, however, 
not available for this distribution (because the 
source of the funds was never included in the 
owner’s taxable income). The amount of the 
charitable distribution is counted towards the 
required annual minimum distribution income 
tax-free. Because the distribution escapes 
income tax at the individual and charity level, 
the charity is free to apply 100% of such 
distribution for charitable purposes.  

This law is tied to calendar year distributions. In 
order to achieve tax savings in 2009, you must 
make such an IRA distribution before the end of 
the year.  

Remember Crummey Notices 

Most clients with Irrevocable Life Insurance 
Trusts (“ILIT”) need to mail a Notice of Gift to 
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Trust to the beneficiaries upon making gifts to 
the ILIT. The instructions included in the 
memorandum you received at creation of the 
ILIT should be carefully followed in order to help 
minimize taxes. If you have any questions or 
would like to request a copy of the 
memorandum, please contact us. 

The annual gift tax exclusion amount in 2009 is 
$13,000 per donee. A person making gifts 
directly to a beneficiary of an ILIT should keep 
the total gifts at $13,000 or less, in 2009, per 
beneficiary. Any gift exceeding such amount may 
count towards that person’s $1,000,000 lifetime 
gift tax exemption amount and must be reported 
on a gift tax return. 

Taking Advantage of Low Interest 
Rates Through Charitable Giving 

The Federal Reserve’s interest rate cuts have 
affected two important interest rates used in 
estate planning – the “applicable federal rates” 
(“AFRs”) under Internal Revenue Code §1274 
and the “7520 rate” under Internal Revenue 
Code §7520. AFRs are calculated and published 
by the IRS every month and represent the 
minimum rates of interest that must be charged 
on debt instruments to avoid imputed interest 
for gift and income tax purposes. The 7520 rate 
is also calculated and published each month by 
the IRS and represents the interest rate used to 
calculate the present value of term interests, life 
interests, annuities and remainder interests. 

The AFR rate for January for a mid-term note is 
only 2.06%. The 7520 rate for January 2009 is 
2.4%.  

The current environment of low interest rates 
presents unique opportunities for clients to make 
gift and estate tax-free transfers to children, 
grandchildren and charities.  

Grantor Retained Annuity Trust 

During times of low interest rates, a Grantor 
Retained Annuity Trust (“GRAT”) enables 
individuals or married couples to shift growth 

and appreciation of assets to a lower generation 
without significant, if any, gift tax cost. 

A GRAT is structured by transferring appreciating 
property to a trust to last for a specified duration 
of two to five years. In return, the person who 
established the trust receives an annuity 
payment for each year that the GRAT is in 
existence, calculated based on the 7520 rate. At 
the end of the GRAT term, any remaining assets 
are transferred to the GRAT’s remainder 
beneficiaries (usually a grantor trust for the 
benefit of the children). If the assets in the GRAT 
appreciate at a higher rate than the 7520 rate, 
the excess appreciation is transferred to the 
GRAT’s remainder beneficiaries free of gift tax. 
Thus, the lower the 7520 rate, the greater the 
potential appreciation that can pass to the 
remainder beneficiaries. 

A GRAT can be structured as a “zero-out” GRAT 
to eliminate gift tax at formation. To accomplish 
this, the terms of the GRAT state that all of the 
assets contributed to the GRAT plus earnings at 
the 7520 rate must be returned to the 
parent/grantor. Thus, for gift tax purposes, the 
remainder interest will have a zero value (or a 
number close to zero) when the GRAT is formed, 
and there will be no taxable gift on formation. 

There are several risks that must be considered 
in choosing a GRAT transaction. First, if the 
parent/grantor dies during the term of the GRAT, 
some value of the GRAT’s assets may be 
included in the parent/grantor’s estate. Second, 
if the assets contributed to the GRAT lose value 
or do not outperform the 7520 rate, there will be 
no remainder interest at the end of the GRAT to 
pass to the remainder beneficiaries. Under that 
scenario, the parent/grantor remains in no worse 
position than if he or she had not established the 
GRAT in the first place (with the exception of 
transaction costs). Finally, a parent/grantor 
normally cannot allocate generation-skipping 
transfer (“GST”) tax exemption to a GRAT until 
the end of the GRAT term. As a result, GRATs 
are not preferred vehicles to transfer assets to 
generation-skipping trusts or directly to 
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grandchildren. 

Charitable Lead Annuity Trust 

Similar to a GRAT, a Charitable Lead Annuity 
Trust (“CLAT”) allows individuals or married 
couples to accomplish a charitable pledge while 
reserving appreciation in the assets of the CLAT 
for children or trusts for their benefit.  

Under a CLAT, annuity payments are made to a 
designated charity rather than to the 
parent/grantor with the remainder interest paid 
to children or trusts established for their benefit. 
A CLAT can also be structured as a “zero-out” 
CLAT so that no taxable gift occurs on its 
formation. If the investments of the CLAT grow 
at a rate higher than the 7520 rate (currently 
2.4%) used to calculate the present value of the 
annuity payments to the charity, the excess is 
distributed to children or trusts for their benefit 
free of gift tax. The charity receiving the annuity 
payments can be a public charity or charities and 
even a private foundation established by the 
parent/grantor.  

Depending on whether the CLAT is established 
as a grantor trust, the parent/grantor of the 

CLAT is entitled to a charitable income tax 
deduction for the present value of the annuity 
interest in the year the CLAT is formed. Thus, to 
maximize this tax benefit in 2009, clients should 
consider establishing a CLAT before December 
31, 2009. 

To access our June 2008 Client Alert discussing 
additional ways in which you can take advantage 
of low interest rates and easily provide liquidity 
to younger generations, please visit: 
http://www.paulhastings.com/assets/publication
s/934.pdf?wt.mc_ID=934.pdf or contact any of 
the attorneys listed below and we would be 
happy to discuss these planning opportunities 
with you. 

Conclusion 

The current economic environment provides a 
unique opportunity for clients to transfer 
property to the next generation at very 
depressed values. Because there is uncertainty 
as to how long this situation will last, clients 
should review their estate plan and consider the 
value in transferring wealth at reduced transfer 
tax costs.  

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Renee M. Gabbard 
714-668-6214 
reneegabbard@paulhastings.com 

Jeff Geida 
213-683-6327 
jeffgeida@paulhastings.com 

Ed Peck 
212-318-6840 
edwardpeck@paulhastings.com 

Lisa LaFourcade 
714-668-6203 
lisalafourcade@paulhastings.com 

Doug Schaaf 
714-668-6221 
dougschaaf@paulhastings.com
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