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Contractual FCPRs: Clarification by the French 
Autorité des marchés financiers and by the 
governmental decree dated December 17, 2008 
BY ALLARD DE WAAL, DELPHINE PRÉVOT AND LAURENT RAGOT 

A law enacted on August 4, 2008 and clarified by 
a governmental decree dated December 17, 
2008 has introduced a new investment vehicle to 
meet the requests of the private equity industry 
in France: the contractual FCPR. A revised 
version of the general regulations of the French 
securities regulatory authority, the Autorité des 
marchés financiers (AMF), is still pending. 
However, the AMF has provided useful 
clarifications in a “FAQ” released on November 6, 
2008. 

The French FCPR fund vehicle is in many ways 
comparable to an investment limited partnership 
in the UK and in the US. The FCPR is not a 
separate legal entity, but rather an 
unincorporated fund involving joint ownership of 
securities. There were, prior to the enactment of 
the new law on August 4, 2008, two categories 
of FCPRs: the so-called “accredited FCPRs” and 
the so-called “simplified FCPRs”. Simplified 
FCPRs are more flexible than accredited FCPRs.  

The investments held in portfolio by FCPRs 
(including the new contractual FCPRs) are 
managed by a French management company 
accredited by the AMF and, vis-à-vis third 

parties, the legal title of the securities rests with 
a bank, acting as custodian for the FCPR.  

1. Contractual FCPRs defined 

A contractual FCPR is a FCPR that is intended:  

• either to invest, directly or indirectly, in 
participating securities or in securities 
carrying the right, directly or indirectly, to 
obtain an interest in (a) the share capital 
issued by companies not traded on a French 
or foreign regulated stock exchange, or (b) 
shares issued by limited liability companies, 
or (c) shares of companies having a legal 
status, in their jurisdiction of organization, 
that is equivalent to the status of a limited 
liability company (“société à responsabilité 
limitée”) under French law; or 

• to be exposed to a risk relating to such 
securities or shares through futures. 

2. Eligible assets 

Contractual FPCRs are entitled to invest in 
shares, or any instruments representing a 
financial investment, irrespective of the 
geographic jurisdiction of the issuer of the 
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shares or instruments. They are not required to 
comply with the investment quota imposed on 
“accredited” or “simplified” FCPRs. 

Contrary to the other categories of FCPRs, the 
investment zone is not limited to interests held 
in entities organized in OECD member countries. 
In particular, interests in limited partnerships 
organized under the law of the Channel Islands 
or of the Cayman Islands are eligible 
investments. 

The nature of the underlying assets also 
becomes irrelevant under the new regulation. A 
contractual FCPR is therefore entitled to invest in 
real estate properties or debt instruments. A 
governmental decree issued on December 17, 
2008 provides a limitation on the investment in 
debt instruments of 15% of the fund’s total 
assets. 

The AMF has indicated that such investments 
(non-OECD investments, real estate, debt 
instruments) present specific risks (in addition to 
those usually encountered in the private equity 
business) and that they will accordingly closely 
scrutinize the internal procedures set up by 
management companies in order to identify, 
analyze and monitor such investments.  

Lastly, the amount of shareholder loans granted 
by a contractual FCPR to a portfolio company is 
no longer limited and such loans are no longer 
subject to a minimum shareholding in the 
portfolio company (whereas, shareholder 
financing provided by “ordinary” and “non-
contractual” FCPRs is limited to 15% of the 
fund’s assets and can only be granted to 
portfolio companies in which the FCPR holds at 
least 5% of the share capital). 

3. Setting up a contractual FCPR 

Prior to setting-up a contractual FCPR, French 
management companies will be required to file 
an up-date of the business plan which they 

initially provided during the accreditation process 
with the AMF. The purpose of this update is to 
clarify specific issues pertaining to the 
management of contractual FCPRs, in particular, 
the internal control procedures to be 
implemented by the management company in 
order to collect sufficient and pertinent 
information relating to the underlying assets of 
the fund. 

The AMF has further indicated that a simplified 
up-date procedure will be implemented for 
management companies that intend to set-up 
contractual FCPRs in order to benefit from 
certain legal provisions (e.g. the length of the 
time period during which investors cannot 
request the redemption of their units in the 
FCPR) but that do not intend to amend their 
investment policy (e.g., investment in non-OECD 
entities). 

Contractual FCPRs are not subject to prior 
approval by the AMF and, similar to simplified 
FCPRs, can be set up by merely filing of a form 
with the AMF.  

4. Eligible investors 

Units issued by contractual FCPRs (as well as 
simplified FCPRs) can only be subscribed by the 
following investors: 

• qualified investors within the meaning of 
Article L.411-2 of the French monetary and 
financial code (such as credit institutions, 
undertakings for collective investment in 
transferable securities, investment 
undertakings, undertakings meeting two out 
of the three following criteria: more than 250 
employees, balance sheet exceeding 43 
millions euros, turnover exceeding 50 million 
euros); 

• foreign investors considered as qualified 
investors in their State of origin; 
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• the management company ; and 

• the management team. 

Like “accredited” and “simplified” FCPRs, 
contractual FCPRs can issue several classes of 
units. In particular, contractual FCPRs can issue 
carried interest units (so-called “C units”). The 
French tax authorities have not yet confirmed 
whether the favorable tax regime that currently 
applies to C units issued by non-contractual 
FCPRs (taxation as capital gains as opposed to 
employment compensation taxed as ordinary 
income) would apply to carried interest units 
issued by contractual FCPRs. Professional 
associations are currently working with the 
French tax authorities in order for the latter to 
take a clear position on this matter. One may 
hope however that the tax treatment applicable 
in general to FCPRs, in its current form or as it 
may be amended by the laws currently discussed 
before the French Parliament, would be 
applicable to contractual FCPRs. 

The conditions and terms of the subscription and 
of the redemption of the units will be governed 
by the by-laws of the contractual FCPRs. In 
particular: 

• the by-laws can provide for several 
successive subscription periods; 

• the lock-up period (i.e. the period during 
which an investor cannot request the 
redemption of units) may exceed 10 years; 

• the units may be redeemed at a value 
different from their liquidation value; in such 
a case, however, the AMF would be 
particularly vigilant in order to ensure equal 
treatment amongst all investors; and 

• a contractual FCPR may distribute its assets 
at any time, and not only at the time of its 
liquidation. 

What you need to remember: 

Contractual FCPRs benefit from simplified and 
more flexible organizational and investment 
rules, compared to other FCPRs. Accordingly, 
qualified investors, the management company 
and the management team can invest in 
contractual FCPRs; 

Contractual FCPRs can issue carried interest 
units; and 

The setting-up of a contractual FCPR requires an 
up-date of the business plan of the management 
company (which needs to be AMF licensed). 

 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of the 
following Paul Hastings Paris lawyers: 

 

 
Allard de Waal Delphine Prévot Laurent Ragot 
+ 33-1-42-99-04-25 + 33-1-42-99-07-61 + 33-1-42-99-04-11 
alllarddewaal@paulhastings.com delphineprevot@paulhastings.com laurentragot@paulhastings.com 
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