
IRS Issues New Regulations On Confidential Transactions
In July 2003, our Tax Practice Group issued a cli-
ent alert discussing the application of tax report-
ing requirements with respect to common merger 
and acquisition (“M&A”) transactions that 
include confidentiality provisions.  The Internal 
Revenue Service recently issued new regulations 
which significantly reduce the circumstances in 
which a transaction, including a common M&A 
transaction, would become a reportable transac-
tion solely as a result of the confidentiality provi-
sions.  

Disclosure Requirements for Confidential 
Transactions

A transaction the terms of which are subject to 
conditions of confidentiality may constitute a 
reportable transaction, a confidential corporate 
tax shelter subject to registration requirements, 
and a transaction subject to investor list mainte-
nance requirements.  

The parties to a reportable transaction are 
required to report the transaction to the Internal 
Revenue Service by attaching Form 8886 to their 
tax returns.  Form 8886 must be attached to the 
taxpayer’s tax return for each taxable year for 
which a taxpayer participates in a reportable 
transaction.  In addition, a copy of Form 8886 
must be sent to the Office of Tax Shelter Analysis 
at the same time Form 8886 is first filed with the 
taxpayer’s tax return.  A reportable transaction 
includes any transaction offered under conditions 
of confidentiality.

Persons involved in tax shelters are required to 
file a registration describing the transaction with 
the Internal Revenue Service on Form 8264.  A 
confidential corporate tax shelter includes any 
transaction a significant purpose of which is the 
avoidance or evasion of federal income tax for a 
direct or indirect corporate participant (a “tax-
structured transaction”), that is offered to partici-
pants under conditions of confidentiality and from   
which certain persons involved in the transaction 
receive fees in excess of $100,000.  

Investor lists must be maintained by certain per-
sons involved in any transaction that must be 
registered as a tax shelter or any transaction that 
is subject to reporting requirements, including 
confidential transactions.  Persons required to 
maintain investor lists must provide such lists to 
the Internal Revenue Service upon request.   

Changes to Reporting Regulations Regarding 
Confidential Transactions

Under the prior regulations, issued on February 
28, 2003, a transaction would be a confidential 
transaction if the terms were subject to any type 
of confidentiality provision, even if such transac-
tion presented no tax avoidance motive.  As a 
result, many tax practitioners have been advis-
ing clients to include special waiver language in 
transaction documents permitting the disclosure 
of the tax treatment and tax structure, even when 
otherwise applicable confidentiality provisions 
restricted disclosure.  

On December 29, 2003, the Internal Revenue 
Service issued new regulations limiting transac-
tions that will be considered confidential transac-
tions subject to reporting requirements solely as 
the result of the confidentiality provisions.  Under 
the new regulations, a transaction that includes 
confidentiality provisions will not constitute a 
reportable transaction unless the taxpayer has 
paid an advisor a minimum fee and such tax 
advisor limits the ability of the taxpayer to dis-
close the tax treatment or tax structure of the 
transaction to protect the confidentiality of the 
tax advisor’s tax strategies.  The minimum fee is 
$250,000 if the taxpayer is a corporation or if 
the taxpayer is a fiscally transparent entity that is 
ultimately entirely owned by corporations.  In all 
other cases, the minimum fee is $50,000.  

Implications for Taxpayers

• A transaction subject to general confidential-
ity provisions (which are standard in most 
agreements) will not be treated as a report-
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able transaction solely as the result of the 
confidentiality provisions unless an advisor 
has been paid the $250,000 or $50,000 appli-
cable minimum fee and the advisor restricts 
disclosure of its tax strategies.

• A taxpayer will still be required to report a 
transaction that falls within the other cat-
egories of reportable transactions regardless 
of any confidentiality provision.  The five 
remaining reportable transactions are:  (a) 
transactions that have been identified by the 
Internal Revenue Service as tax avoidance 
transactions (i.e., listed transactions); (b) 
transactions that have certain contractual 
protections with respect to the intended tax 
consequences; (c) transactions that generate 
significant losses in a taxable year; (d) trans-
actions which result in significant book-tax 
differences and (e) transactions involving brief 
asset holding periods.  

• With respect to the registration requirements, 
as opposed to the reporting requirements, the 
new reporting regulations do not impact the 
circumstances in which transactions the terms 
of which are subject to conditions of confi-
dentiality must be registered as confidential 
corporate tax shelters.  For tax-structured 
transactions which include confidentiality 
provisions, taxpayers should continue to 
consider including special waiver language 
in transaction documents permitting the 
disclosure of the tax treatment and the tax 
structure in order to avoid the corporate tax 
shelter registration requirements.

• The list maintenance rules continue to apply 

to confidential corporate tax shelters and 

other reportable transactions.  

Effective Date

The new regulations are effective for transac-

tions entered into on or after December 29, 2003.  

However, taxpayers may apply the new regula-

tions instead of the old regulations for transac-

tions entered into on or after January 1, 2003.
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