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Employers Beware, and Be Proactive: Major 
WARN Act Expansion in the Wings for 2009  
BY LARRY SIDMAN, J. MARK POERIO, JASON ROSENSTOCK AND MICHAEL STEELE 

With unemployment rising and few expecting a 
workforce recovery in 2009, there is a serious 
risk that the early days of the Obama 
administration may see Congress turn attention 
to the FOREWARN Act (S. 1792, H.R. 3662), 
which is short for the Federal Oversight, Reform, 
and Enforcement of the WARN Act.  

In a nutshell, FOREWARN would prospectively 
extend WARN protections to smaller employers, 
trigger worker protections under broader 
circumstances, and expand WARN’s advance 
notice requirement from 60 to 90 days before 
plant closings and mass layoffs. FOREWARN also 
promises to dramatically raise the enforcement 
stakes – by doubling the back-pay penalties for 
WARN violations. It doesn’t stop there. 
FOREWARN would further authorize the DOL and 
state attorneys general to file civil actions to 
enforce WARN.  

The Senate version of FOREWARN was originally 
introduced by Sen. Brown (D-OH) and later co-
sponsored by eight additional Democrats, 
including President-elect Obama. A companion 
measure introduced by Rep. McHugh (R-NY) 

(H.R. 3796) was ultimately overridden by the 
stronger measure, H.R. 3662, introduced by 
Rep. Miller (D-CA). However, a modified version 
of H.R. 3796 was included in the Trade and 
Globalization Assistance Act, which passed in the 
House but did not advance in the Senate.  

Despite these past stalls in worker protection 
legislation, our government affairs group reports 
that a continued cascading of job losses could 
see some version of FOREWARN steamroll 
through Congress within the first quarter of 
2009. The employer community will face a heavy 
burden in order to shape or soften the details of 
FOREWARN. Moreover, employers should not 
expect success from last-minute lobbying efforts.  

Our overall counsel is to be proactive and 
communicate your interests/concerns about this 
legislation to the relevant Members and staff of 
the House and Senate and the Obama Transition 
Team as soon as possible. We stand ready to 
assist you in that endeavor. We are closely 
tracking all 2009 legislative and regulatory 
developments related to WARN, employee 
benefit, and executive compensation.  
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings Washington, D.C. lawyers: 

J. Mark Poerio  
202-551-1780 
markpoerio@paulhastings.com 

Jason M. Rosenstock 
202-551-1871 
jasonrosenstock@paulhastings.com 

Larry R. Sidman  
202-551-1729 
larrysidman@paulhastings.com 

Michael B. Steele  
202-551-1803 
michaelsteele@paulhastings.com 
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