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When We Were WKSIs: 
How Stock Market Volatility Could Threaten Issuers’ 
Eligibility for Certain Shelf Registration Statements    
BY TERI O’BRIEN

Due to provisions of the Securities Offering 
Reform adopted by the Securities and Exchange 
Commission (“SEC”) in 20051 that provide for 
three-year limits on the effectiveness of certain 
shelf registration statements covering primary 
offerings, affected shelf registration statements 
have begun to expire as of December 1, 2008.2  
As a result, and given that SEC rules require 
issuers to replace rather than amend expiring 
shelf registration statements, many issuers are 
now beginning the process of filing replacement 
shelf registration statements for those shelf 
registration statements that are expiring.   

In doing so, some issuers may discover that just 
as the recent volatility in U.S. stock markets has 
negatively affected their stock price, so too has 
it impaired their eligibility to file those 
replacement shelf registration statements.  
Moreover, even if eligibility is not a current 
concern (including because replacement shelf 
registration statements are not yet needed), 
issuers with effective primary offering shelf 
registration statements may be unaware that 
they must revisit the issue concurrently with the 
filing of their next annual report. 

Eligibility Requirements for Primary 
Offering Shelf Registration Statements 

Subject to limited exceptions, an issuer’s 
eligibility to utilize shelf registration statements 
for primary offerings depends at least in part on 
the market value of that portion of the issuer’s 
voting and nonvoting equity held by non-
affiliates—otherwise known as an issuer’s “public 
float.”  For example, in order to offer unlimited 
amounts of securities in primary shelf offerings 
on Form S-3/F-3, issuers must, in addition to 
meeting other eligibility requirements, have a 
worldwide public float of $75 million or more.3  
Similarly, in order to take advantage of the new 
automatic shelf registration statements on Form 
S-3ASR/F-3ASR created by the Securities 
Offering Reform, issuers must qualify as “well-
known seasoned issuers” or “WKSIs”.  Unless an 
issuer has recently engaged in substantial 
registered debt offerings,4 WKSI status hinges 
on, among other criteria, having a worldwide 
public float of $700 million or more. 

In each case, these public-float requirements 
must be satisfied as of a date within 60 days 
prior to: (1) the date that the issuer files a new 
shelf registration statement; and (2) any date 
that the issuer amends or updates an effective 
existing shelf registration statement for purposes 
of Section 10(a)(3) of the Securities Act of 1933, 
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as amended (the “Securities Act”).5  As a result, 
in instances where an issuer meets the public-
float requirements within 60 days prior to the 
filing date of a shelf registration statement and 
does not subsequently amend or update that 
shelf registration statement, the SEC has taken 
the position that the issuer may continue to use 
the shelf registration statement despite any 
decline in the value of its public float (even, in 
the case of WKSIs, where WKSI status is 
consequently lost).6   

The Need to Reevaluate Eligibility  

However, given the potential need to address 
expiring shelf registration statements and the 
upcoming annual report season, issuers may 
need to reevaluate their eligibility status sooner 
than expected.  For instance, whereas issuers 
may have otherwise had no reason to effect any 
changes to certain existing shelf registration 
statements filed in 2005 or earlier, the 
impending expiration of those shelf registration 
statements means a new filing date—and 
consequently, a new evaluation of eligibility—
may be required.  Likewise, for purposes of 
Section 10(a)(3), Item 512(b) of Regulation S-K 
provides that the filing of an issuer’s annual 
report on Form 10-K or Form 20-F that is 
incorporated by reference in a registration 
statement is deemed to be a new registration 
statement relating to the securities offered in the 
original registration statement. Accordingly, any 
issuer with an effective primary offering shelf 
registration statement will need to reevaluate its 
eligibility when it files its annual report (or on 
the due date of that annual report).7 

In light of the marked decline in U.S. stock 
markets over the past year, issuers who meet all 
of the other eligibility criteria for use of Form S-
3/F-3 or Form S-3ASR/F-3ASR may nevertheless 
fail to meet the applicable public-float 
requirements.  Moreover, if market volatility 
persists, even those issuers that currently meet 
the public-float requirements (or are not yet 
required to) may encounter difficulties when 

their eligibility is retested concurrently with the 
filing of their annual report.     

Consequences of Losing Eligibility 

If an issuer wishing to replace an expiring shelf 
registration statement determines that it is no 
longer eligible to use the form on which the 
expiring shelf registration statement was filed, 
the issuer will need to file its replacement shelf 
registration statement on a different form for 
which it is eligible.8  Similarly, if an issuer with 
an effective shelf registration statement loses 
eligibility for the applicable form on the date that 
it files its annual report (or on the due date of 
that report), it will need to amend that shelf 
registration statement on a form that it is then 
eligible to use.9 

The process of filing a new shelf registration 
statement often involves substantial planning 
and coordination with multiple third parties 
(including independent accountants, legal 
counsel, selling security holders and other 
offering participants). In addition, when 
switching from one shelf registration form to 
another, issuers must be attentive to the 
features of the previous shelf registration form 
that no longer apply to the new form.  For 
instance, issuers switching to Form S-3/F-3 will 
lose the benefit of the automatic effectiveness 
feature of Form S-3ASR/F-3ASR, as well as the 
flexibility to “pay-as-you-go” and to add classes 
of securities and registrants via post-effective 
amendments.  

Recommendations for Issuers 

Just as we recommended in October 2008 that 
issuers should begin evaluating existing shelf 
registration statements to determine applicable 
expiration dates, we now suggest that issuers 
begin to consider eligibility issues in light of any 
decline in the value of their public float.  In doing 
so, particularly those issuers whose fiscal year 
ends on December 31 should consider not only 
the 60-day eligibility determination period 
applicable to any impending filing dates 
(including impending filing dates for replacement 
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shelf registration statements), but also the 60-
day eligibility determination period that will 
apply based on the filing of their next annual 
report.   

Depending on the outcome of those 
considerations, issuers needing to file new or 
replacement shelf registration statements 
covering primary offerings who currently meet 
the public-float requirements for a more 
“advanced” registration form (e.g., Form S-
3ASR/F-3ASR) but are concerned about being 
unable to meet those requirements when 
retested in connection with the filing of their 
next annual report may wish to voluntarily file 
on a “safer” form (e.g., Form S-3/F-3 or Form S-

1/F-1) so as to avoid the need to re-file only a 
short time later.  Alternatively, to the extent 
possible, those issuers may wish to delay the 
filing of new or replacement shelf registration 
statements until after the filing of their next 
annual report in order to avoid a potential re-
filing based on volatility in their stock price.10 
Finally, even issuers who do not currently need 
to file new or replacement shelf registration 
statements but have effective primary offering 
shelf registration statements may want to begin 
the process of preparing any anticipated re-
filings that may be necessary as a result of an 
expected loss of eligibility in connection with the 
filing of their next annual report.  
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If you have any questions regarding this client alert, please do not hesitate to contact any of the 
following Securities and Capital Markets lawyers:

Atlanta 
Elizabeth H. Noe 
404-815-2287 
elizabethnoe@paulhastings.com 

Hong Kong 
Neil Torpey 
852-2867-9902 
neiltorpey@paulhastings.com 

Joseph A. Sevack 
852-2867-9920 
josephsevack@paulhastings.com 

Los Angeles 
Robert R. Carlson 
213-683-6220 
robcarlson@paulhastings.com 

Robert A. Miller, Jr. 
213-683-6254 
robertmiller@paulhastings.com 

New York 
Esteban A. Ferrer 
212-318-6444 
steveferrer@paulhastings.com 

Jeffrey J. Pellegrino 
212-318-6932 
jeffreypellegrino@paulhastings.com 

Keith D. Pisani 
212-318-6058 
keithpisani@paulhastings.com 

Vince Pisano 
212-318-6490 
vincepisano@paulhastings.com 

Scott R. Saks 
212-318-6311 
scottsaks@paulhastings.com 

William F. Schwitter 
212-318-6400 
williamschwitter@paulhastings.com 
 
Michael L. Zuppone 
212-318-6906 
michaelzuppone@paulhastings.com 

Orange County 
Stephen D. Cooke 
714-668-6264 
stephencooke@paulhastings.com 

John F. Della Grotta 
714-668-6210 
johndellagrotta@paulhastings.com 

Palo Alto 
Robert A. Claassen 
650-320-1884 
robertclaassen@paulhastings.com 

Paris 
Joel M. Simon 
33-1-42-99-04-45 
joelsimon@paulhastings.com 

San Diego 
Leigh P. Ryan 
858-458-3036 
leighryan@paulhastings.com 
 
Teri O’Brien 
858-458-3031 
teriobrien@paulhastings.com 

San Francisco 
Jeffrey T. Hartlin 
415-856-7024  
jeffhartlin@paulhastings.com 

Thomas R. Pollock 
415-856-7047 
thomaspollock@paulhastings.com 

Gregg F. Vignos 
415-856-7210 
greggvignos@paulhastings.com 

Shanghai 
Jim Hildebrandt 
86-21-6103-2709 
jimhildebrandt@paulhastings.com 

Tokyo 
Kenju Watanabe 
81-3-6229-6003 
kenjuwatanabe@paulhastings.com 
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1 See Securities Offering Reform, Securities Act Release No. 33-8591 (July 19, 2005). A copy of the release is available on the 
SEC’s website at http://www.sec.gov/rules/final/33-8591.pdf. For a comprehensive discussion of the Securities Offering Reform, 
please see our Client Alert, “SEC Adopts Securities Offering Reform”, available on our website at 
http://www.paulhastings.com/assets/publications/438.pdf?wt.mc_ID=438.pdf. 

2 For a comprehensive discussion of the expiration of certain shelf registration statements, please see our Client Alert entitled, 
“Certain Shelf Registration Statements Are Scheduled to Expire Beginning December 1, 2008”, available on our website at 
http://www.paulhastings.com/assets/publications/1029.pdf?wt.mc_ID=1029.pdf.  As discussed in that Client Alert, the three-year 
limits on effectiveness do not apply to certain types of shelf registration statements including, among others, those on Form S-
3/F-3 (as opposed to Form S-3ASR/F-3ASR) covering secondary offerings, those on Form S-8 covering securities to be offered 
and sold pursuant to an employee benefit plan of the issuer and those covering securities to be issued in connection with a 
business combination transaction.   

3 Pursuant to amendments adopted by the SEC on January 28, 2008, issuers are still eligible to use Form S-3/F-3 for primary 
shelf offerings even if they do not meet the public-float requirement so long as they: (1) satisfy the other eligibility conditions of 
the respective form; (2) have a class of common equity securities listed and registered on a national securities exchange; and (3) 
do not sell more than the equivalent of one-third of their public float in primary offerings over any period of 12 calendar months. 

4As an alternative to meeting the public-float requirement, an issuer can qualify as a WKSI if it has issued for cash at least $1 
billion aggregate principal amount of non-convertible securities, other than common equity and common stock equivalents, in 
primary offerings registered under the Securities Act over the prior three years. 

5 Section 10(a)(3) of the Securities Act provides that a prospectus used more than nine months after the effective date of a 
registration statement must be amended such that the information contained therein is as of a date not more than 16 months 
prior to such use. 

6 See, e.g., the Securities Offering Reform Questions and Answers, dated November 30, 2005, Question No. 21.  A copy of the 
Q&A is available on the SEC’s website at http://www.sec.gov/divisions/corpfin/faqs/securities_offering_reform_qa.pdf.  
Furthermore, in discussions with the SEC Staff, we have confirmed that the filing of a new shelf registration statement on Form S-
3/F-3 by an issuer that previously qualified as a WKSI does not prevent that issuer from continuing to utilize a previously filed 
Form S-3ASR/F-3ASR (unless or until such Form S-3ASR/F-3ASR is amended or updated, or expires based on the three-year 
limits on effectiveness). 

7 As a practical matter, this fact means that most issuers will likewise need to reevaluate their WKSI status once each year 
coincident with the filing (or due date) of their Form 10-K or Form 20-F.    

8 Pursuant to Rule 415, Form S-3/F-3 (or Form S-3ASR/F-3ASR) must be used to register the offering and sale of securities on a 
continuous or delayed basis by or on behalf of an issuer.  As a result, issuers who do not meet the public-float requirements for 
unlimited primary shelf offerings on Form S-3/F-3 (or Form S-3ASR/F-3ASR) must either reduce the amount of securities 
registered as necessary to meet the limitation on registering more than one-third of their public float or convert the offering to a 
non-shelf offering on Form S-1/F-1. 

9 Given that only WKSIs are entitled to file automatic shelf registration statements on Form S-3ASR/F-3ASR, it should be noted 
that losing eligibility for Form S-3ASR/F-3ASR is the equivalent of losing WKSI status.  As a result, issuers facing eligibility 
questions either in connection with the filing of new or replacement shelf registration statements, or in connection with the filing 
of their next annual report, must likewise confront the potential loss of their WKSI status as a whole.  

10 In order to qualify for certain transition relief provisions provided by the SEC in the case of expiring shelf registration 
statements, replacement shelf registration statements must be filed prior to the expiration date of their expiring counterparts.  As 
a result, if an issuer were to intentionally delay the filing of a replacement shelf registration statement until a date that is later 
than the applicable expiration date for its expiring counterpart, it may risk substantial timing gaps between the expiration date of 
the expiring shelf registration statement and the effective date of the replacement shelf registration statement. 


