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New York Employment Law: Preparing for 2009   

BY ALLAN S. BLOOM AND GLENN S. GRINDLINGER  

With 2009 around the corner, it’s prudent for 
employers to become familiar with changes to 
New York law that become effective in the new 
year. What follows is a brief reminder about 
some of these changes. 

The New York WARN Act 

The New York State Worker Adjustment and 
Retraining Notification Act (“NY WARN Act”) 
becomes effective on February 1, 2009. The law 
is more expansive than the federal WARN Act in 
three significant ways: (1) it protects more 
employees; (2) it is more easily triggered (it can 
apply to a layoff of as few as 25 employees); 
and (3) it requires more advance notice of plant 
closings and mass layoffs (90 instead of 60 
days). Please see our September 2008 client 
alert for additional information about the new 
law. 

One major question left unanswered by the 
Legislature was whether the NY WARN Act 
requires employers to provide notice before 
February 1, 2009 of qualifying mass layoffs and 
plant closings that are scheduled to take place 
on or after February 1, 2009. Earlier this month, 
the New York State Department of Labor 
(“NYDOL”) posted a notice on its website that 
answers this question in the affirmative: “For 
employers planning layoffs shortly after the new 
law takes effect, notice would have to be 
provided prior to the law’s effective date to meet 
the 90-day requirement.” To view the NYDOL 
notice follow this link. 

While it is conceivable that a court will disagree 
with the NYDOL’s interpretation of the new law, 
employers seeking to avoid a claim of non-
compliance are well-advised to provide NY WARN 
Act notices to affected employees and 
appropriate entities for qualifying mass layoffs, 
plant closings, and relocations that are 
scheduled to take place on or after February 1, 
2009, even if such notices must be issued prior 
to February 1, 2009. 

Amendments to the New York 
Correction Law 

Two amendments to the New York Correction 
Law also go into effect on February 1, 2009. 
Article 23-A of the law currently requires 
employers to consider, before refusing to hire a 
candidate for employment because of the 
individual’s prior criminal conviction: 

1. The relationship between the prior offense and 
the prospective employee’s ability to perform the 
specific duties of the position sought; 

2. The length of time elapsed since the offense; 

3. The prospective employee’s age at the time of 
the offense; 

4. The seriousness of the offense; and 

5. Any information attesting to the prospective 
employee’s good conduct. 
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http://www.paulhastings.com/assets/publications/994.pdf?wt.mc_ID=994.pdf
http://www.labor.state.ny.us/agencyinfo/warnact.shtm
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The amendments taking effect on February 1, 
2009 supplement these employee protections in 
two ways. First, they require employers to 
provide a copy of Article 23-A to prospective 
employees before they conduct background 
checks on such individuals. Second, employers 
must post a copy of Article 23-A “in a visually 
conspicuous manner in an accessible location at 
the workplace.” A copy of Article 23-A can be 
accessed by following this link.  

To comply with the new amendments, employers 
that conduct or commission background checks 
should include copies of Article 23-A along with 
the other notices that are generally provided to 
prospective employees subject to background 
checks, including those required under the Fair 
Credit Reporting Act. In addition, employers 
should prominently post copies of Article 23-A 
where they post other employment notices 
required by New York and federal law. 

Wage and Hour Reminders 

Commission Arrangements 

As we enter a new year—and, for many 
employers, a new compensation plan year—
please remember that all compensation 
arrangements between New York employers and 
their “commission salespersons” must be in 
writing; must be signed by both the employer 
and the employee; and must include “a 
description of how wages, salary, drawing 
account, commissions, and all other monies 
earned and payable [are] calculated,” including 
upon termination of employment. See N.Y. Lab. 
L. § 191(1)(c). (New York law defines 
“commission salesperson” as “any employee 
whose principal activity is the selling of any 
goods, wares, merchandise, services, real 
estate, securities, insurance or any article or 
thing and whose earnings are based in whole or 
in part on commissions….[other than] an 
employee whose principal activity is of a 
supervisory, managerial, executive or 
administrative nature.” N.Y. Lab. L. § 190(6).) 

In the absence of such written agreements, the 
NYDOL will presume that the employee’s 
description of compensation terms are accurate. 
To learn more about the laws regarding 
commission arrangements in New York, please 
see our October 2007 client alert. To view the 
alert click here.  

Minimum Wage 

Currently the minimum wage for most 
employees in New York is $7.15 per hour. 
Effective July 24, 2009, the federal minimum 
wage increases to $7.25 per hour.  

New York Social Security Number 
Protection Law 

Under amendments to the New York Labor Law 
effective January 3, 2009, New York employers 
are prohibited from (a) publicly posting or 
displaying an employee’s social security number; 
(b) visibly printing a social security number on 
any identification badge or card, including any 
time card; (c) placing a social security number in 
files with unrestricted access; and (d) 
communicating an employee’s personal 
identifying information to the general public. 
N.Y. Lab. Law § 203-d. “Personal identifying 
information” includes social security numbers, 
home addresses or telephone numbers, personal 
electronic mail addresses, Internet identification 
names or passwords, a parent’s surname prior to 
marriage, and drivers’ license numbers. The 
Labor Law amendments are in addition to other 
recent statutory amendments designed to 
prevent identity theft that went into effect in 
2008, and which also bind employers. N.Y. Gen. 
Bus. L. § 399-dd. 

Americans with Disabilities Act 
Amendments 

Effective January 1, 2009, the ADA Amendments 
Act of 2008 radically expands the ADA, overturns 
a series of Supreme Court decisions, and 
imposes on employers significant obligations. To 
learn more about the ADA Amendments Act of 

http://www.labor.state.ny.us/agencyinfo/PDFs/CorrectionLaw%20Article%2023-A%20_4_.pdf
http://www.paulhastings.com/assets/publications/775.pdf?wt.mc_ID=775.pdf
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2008, please see our October 2008 client alert.  
 

Family and Medical Leave Act 
Amendments 

On November 17, 2008, the United States 
Department of Labor (“DOL”) issued final revised 
regulations implementing the Family and Medical 
Leave Act of 1993 (“FMLA”). These are the DOL’s 
first changes to the FMLA’s regulations in 
thirteen years. The extensive revisions are the 
culmination of several events, including U.S. 
Supreme Court and lower court rulings that 
invalidated portions of the former regulations, 
the National Defense Authorization Act, which 
created two new leave entitlements for family 
members of military personnel, and the DOL’s 
fifteen years of experience administering the 
FMLA. To learn more about these revised FMLA 

regulations, please see our November 2008 
client alert.  

Genetic Information and 
Nondiscrimination Act 

In May 2008, President Bush signed into law the 
Genetic Information Nondiscrimination Act of 
2008 (“GINA”), which prohibits employers and 
health insurers from discriminating against 
individuals based on their genetic predisposition 
toward a disease. The legislation is sprawling, 
complex, and in many respects highly technical. 
It amends numerous federal statues, creates 
new causes of action and potential penalties for 
employers, insurance companies, labor 
organizations, and employment agencies. All of 
GINA’s provisions become effective at the end of 
2009. To learn more about GINA, please see our 
May 2008 client alert.  

 
 

  

If you have any questions concerning these developing issues, please do not hesitate to contact any of the 
following Paul Hastings lawyers: 

Allan S. Bloom 
212-318-6377 
allanbloom@paulhastings.com      

Stephen P. Sonnenberg 
212-318-6414 
stephensonnenberg@paulhastings.com 

Glenn S. Grindlinger 
212-318-6364 
glenngrindlinger@paulhastings.com 
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