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Texas Supreme Court Refuses to Get Carried 
Away with Take Home Toxic Tort Cases    
BY MATT MARTIN, KEITH KODOSKY AND SARAH REISE 

On November 21, 2008, Texas became the latest 
state to take a position on the so-called “take 
home” toxic tort cases, when the Texas Supreme 
Court declined to review an appeals court 
decision that threw out a $15.6 million jury 
award, based in negligence, to a homemaker 
whose mesothelioma was linked to laundering 
her husband's asbestos-laden work clothes in the 
1950s (Behringer v. Alcoa Inc., Tex., No. 07-
0956, petition for review denied 11/21/08).  
Without comment, the state's high court left in 
place the ruling of the Texas Court of Appeals for 
the Fifth District that the employer, Alcoa Inc., 
owed no duty to protect a worker's spouse from 
“intermittent, non-occupational exposure” to 
asbestos fibers because the resulting injury was 
not foreseeable in the 1950s.  The holding 
applied to an employer's duty, not a 
manufacturer's, the appeals court said. The 
strict-liability analysis applicable to 
manufacturers does not require proof of foresee 
ability, according to the appeals court. 

Most asbestos litigation involves an employee 
suing an employer, manufacturer and/or 
premises owner for illnesses caused by 
occupational asbestos exposure.  As these 
traditional asbestos cases continue to be filed, a 
new type of asbestos claim also is appearing on 
dockets around the country:  cases involving 
“take-home” or “transmission” exposure.  The 
primary legal issue in these cases is whether the 

defendant (often an employer) owed a duty of 
care to the plaintiff (often an employee’s spouse 
or child) in situations where the plaintiff never 
set foot on company property and had only been 
injured as a result of alleged take-home 
exposure.  Now, certain trends have begun to 
emerge that highlight key differences in how 
states approach the issue of duty in these non-
traditional toxic tort cases.  These trends may 
provide some indication of how states will decide 
future take-home exposure cases involving 
asbestos and other toxic materials such as 
benzene and silica. 

While the dispositions of take-home asbestos or 
other toxic tort cases differ among jurisdictions, 
the factual basis is usually similar.  Alcoa, Inc. v. 
Behringer1 is illustrative.  During the 1950s, 
John Alford worked in Alcoa’s aluminum ore 
smelting plant where he was exposed to 
asbestos.  After work, he changed and brought 
his asbestos-covered work clothes home.  Every 
other day, Mrs. Behringer shook the dust off her 
husband’s work clothes and laundered them.  
Mrs. Behringer was diagnosed with 
mesothelioma in November 2003.  John Alford 
earlier died from lung cancer and asbestosis.  
Mrs. Behringer sued Alcoa for negligence, 
arguing that her illness a result of her exposure 
to the asbestos dust she shook off her then-
husband’s clothes. 
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The jury awarded Barbara Behringer and her 
current husband, LeRoy Behringer, $25.7 million, 
including $13.7 million in compensatory 
damages and $12 million in punitive damages.  
The punitive damage award was later reduced 
because of statutory caps under Texas law. 

On review, the appeals court honed in on 
whether Alcoa owed a legal duty in the 1950s—
the time of the exposure—to protect an 
employee's family from non-occupational 
asbestos exposure. 

The court said that in determining whether a 
defendant owes a legal duty, courts must 
consider several interrelated factors, including 
risk foreseeability.  The court said the record in 
the case reflected the general danger of 
prolonged occupational exposure to asbestos, a 
danger that was generally known by the mid-
1930s.  But the first epidemiological study of the 
increased risk of disease resulting from minimal, 
intermittent occupational exposure was not 
published until 1964, and the first study of non-
occupational exposure was not published until 
1965.  The court said that based on these facts, 
the danger of non-occupational exposure to 
asbestos dust on workers' clothes was neither 
known nor reasonably foreseeable to Alcoa in the 
mid-1950s. 

Thus far, courts in twelve states have heard 
take-home asbestos cases, and the results have 
split almost evenly on the question of duty.  The 
decision by the Texas Court of Appeals in 
Behringer, along with one by the Texas Court of 
Appeal for the Fourteenth District, Exxon Mobil 
Corp. v. Altimore, 2008 WL 885955 (Tex. Ct. 
App. April 3, 2008) (reversed on other grounds), 
is consistent with decisions in New York, 
Delaware, Georgia, Maryland and Michigan, 

which have held that no duty exists between 
employers and third party non-employees.  See 
In re Asbestos Litigation, 2007 WL 4571196 
(Del. Super. Ct. June 26, 2007); CSX 
Transportation, Inc. v. Williams, 608 S.E.2d 208 
(Ga. 2005); Adams v. Owens-Illinois, Inc., 705 
A.2d 58 (Md. Ct. Spec. App. 1998); In re 
Certified Question from the Fourteenth District 
Court of Appeals of Texas, 740 N.W.2d 206 
(Mich. 2007); Holdampf v. A.C.& S., Inc., 840 
N.E.2d 115 (N.Y. 2005).   

But it was contrary to results in Tennessee, 
California, Louisiana, Washington and New 
Jersey, where courts have held that defendants 
owed a duty of care:  Satterfield v. Breeding 
Insulation Co., -- S.W.3d --, --, 2008 Tenn. 
LEXIS 590 (Tenn. 2008); Condon v. Union Oil 
Co. of Cal., 2004 WL 1932847 (Cal. App. Aug. 
31, 2004); Chaisson v. Avondale Industries, 
Inc., 947 So.2d 171 (La. Ct. App. 2006); Olivo v. 
Owens-Illinois, Inc., 895 A.2d 1143 (N.J. 2006); 
Rochon v. Saberhagen Holdings, Inc., 140 Wash. 
App. 1008, 2007 WL 2325214 (Wash. Ct. App. 
2007).  Similar to the decision by the Texas 
Court of Appeals in Behringer, a Kentucky court 
found that a duty may exist in some cases, but 
denied the plaintiffs recovery in the case sub 
judice because their injuries were not 
foreseeable at the time they were exposed to 
asbestos:  Martin v. General Electric Co., No. 90-
345, slip op. at 1-2, 2007 WL 2682064 (E.D. Ky. 
Sept. 5, 2007) 

As this split of authority suggests, and as the 
number of recent take home toxic tort filings 
confirm, the issue of employer liability for 
household exposure to asbestos and other toxic 
materials such as benzene and silica will 
continue to work its way through the courts in 
the years ahead. 
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Matt Martin is a partner and Keith Kodosky and Sarah Reise are associates in Paul Hastings’ products liability 
practice group, resident in the Firm’s Atlanta, Georgia office. 

If you have any questions concerning these developing issues, please do not hesitate to contact any of the 
following Paul Hastings Atlanta lawyers: 

Matt Martin 
404-815-2205 
mattmartin@paulhastings.com 

Keith Kodosky  
404-815-2132 
keithkodosky@paulhastings.com 

Sarah Reise  
404-815-2164 
sarahreise@paulhastings.com 

 

 
1 235 S.W.3d 456 (Tex. App. 2007) (state supreme court denied review without comment November 21, 2008). 
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