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Issues related to executive compensation – and 
particularly bonuses – remain front page news in 
Europe. Calls for reform are increasingly 
insistent and far-ranging, although it is too soon 
to predict how pay practices will change over 
coming months and years. What is likely, 
however, is that changes made in the financial 
services sector will influence pay practices in 
other industries. In this Stay Current, we 
consider some of the themes emerging in Europe 
in relation to executive compensation. We also 
provide a brief update on the tax treatment of 
unapproved share option plans in the UK and 
discuss a case illustrating the difficulty of 
defining "pay". 

1. Executive Compensation – Latest 
News 

On 30 November 2008, the Council of the 
European Union published a review prepared by 
the Economic Policy Committee and the 

Economic and Financial Committee on recent 
measures taken by European Member States in 
relation to executive pay:  

• Several Member States have 
strengthened legislative measures and 
codes of conduct or plan to do so in the 
near future. 

• A number of Member States have 
included, in national rescue schemes for 
the financial sector, provisions aimed at 
limiting executive compensation and 
adjusting the incentive structure in the 
affected institutions. 

• Member States have been working 
towards improved transparency 
regarding compensation arrangements. 

• Some Member States have taken action 
regarding severance pay. 

The European Commission is currently 
undertaking work to reshape the regulatory 
framework for the EU financial system. It has 
launched a far-ranging review of regulation, 
oversight and transparency in the financial 
markets. Among other things, this review will 
cover executive remuneration and the 
Commission will report on its findings to the 
European Parliament and the Council of the 
European Union in spring 2009. 
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Other news: 

• Rather than setting limits on executive 
investment banker pay, regulators 
should inquire into whether pay 
structures encourage risk, said Peter 
Montagnon, the Director of Investment 
Affairs at the Association of British 
Insurers. Mr Montagnon recently 
emphasised the importance of distinct 
approaches when dealing with the bonus 
culture of investment banks and 
directors' pay in publicly listed 
companies. He added that executive 
contracts could be written to allow bonus 
clawbacks in the event of poor 
performance.  

• Bankers who waive their bonuses, as 
executives at UBS, Deutsche Bank and 
Goldman Sachs have done, send a 
powerful message to the rest of the 
workforce, argued Andrew Hill in the 
Financial Times. These symbolic acts are 
more effective than pay caps 
orchestrated by the government. 

• In Germany, any financial institution 
participating in the state bail-out must 
accept, among other requirements, a cap 
on directors' pay of €500,000 per year.  

• The UK Government also intends to 
restrain future financial sector pay. In an 
open letter to bank CEOs, the regulator 
(the Financial Services Authority (FSA)) 
announced on 13 October 2008 that: 
"there is widespread concern that 
inappropriate remuneration schemes, 
particularly but not exclusively in the 
areas of investment banking and trading, 
may have contributed to the present 
market crisis". It went on to state: “It 
would appear that in many cases the 
remuneration structures of firms may 
have been inconsistent with sound risk 
management. It is possible that they 
frequently gave incentives to staff to 
pursue risky policies…”. The FSA wants 

to ensure that in future firms follow 
remuneration policies that are aligned 
with sound risk management systems 
and controls, and expects firms to be 
moving towards such good practice. The 
FSA mentions other "good" remuneration 
policies, including: the deferral of 
significant parts of bonuses with a power 
to adjust them downwards in line with 
true performance; the use of risk-
adjusted returns; and the provision of an 
appropriate mix of fixed and share-based 
incentives. 

• Top earners from bankers to television 
bosses are rushing to protect their 
earnings as the rest of the country 
struggles with the economic downturn, 
according to an editorial by Sue Cameron 
in the Financial Times. Investment 
bankers must adapt to the financial 
climate, lowering their expectations and 
even accepting pay cuts of up to 50%.  

2. New Employee Shares and Securities 
Unit Guidance 

At present employers and employees may elect 
jointly to transfer to the employee liability for 
the whole or any part of the secondary class 1 
(employer) National Insurance Contributions 
arising on, among other things, the exercise or 
surrender of a securities option, taxable under 
the Income Tax (Earnings and Pensions Act 
2003). 

It is also possible for an employer and employee 
to agree that the employee will reimburse the 
employer for some or all of any employer NICs. 
Agreements to reimburse are probably more 
widely used than NICs joint elections. 

In either case, the employee will benefit from 
income tax relief for the employer NICs liabilities 
he/she bears. 

From 1 December 2008, HMRC will not approve 
a form of joint election (made by an employer 
and employee) to transfer certain secondary 
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class 1 NIC liabilities to the employee, if the 
form of election includes any "elements not 
required by the legislation nor essential for the 
implementation of the election". This is stated in 
new guidance published by HMRC's Employee 
Shares and Securities Unit on 10 November 
2008. 

The new guidance summarises HMRC's view of 
the necessary elements of a joint election and 
identifies the following examples of provisions 
which, if included in a draft election, will not be 
approved: 

• A provision requiring the employee to 
enter into a new joint election if the 
employee moves to a new employer 
within the same group of companies. 

• An indemnity for any expenses of the 
employer arising from a failure of the 
employee to meet the transferred NICs 
obligations. 

• A power of attorney granted by the 
employee for any purpose under the 
election.  

Comment: A curious feature of the guidance is 
that the provisions identified by HMRC as being 
unnecessary may nevertheless be included in the 
applicable plan rules, or award agreement. For 
example, a power of attorney could still be 
included in the relevant option, acquisition 
agreement or restrictive undertaking. This could 
have the advantage of including a power to 
execute the joint election itself. 

 
3. European Credit Management 
Limited v Hosso EAT [2008] 

In European Credit Management Limited v 
Hosso, the Employment Appeal Tribunal (EAT) 

held that an employee who raised a grievance 
about her "pay" was not referring to bonus. 

Ms Hosso resigned from her job and made a 
complaint about unfair payments of share 
options and her levels of pay generally when 
compared with male comparators in the 
employer company. At the Employment Tribunal, 
Ms Hosso claimed that her bonus payments had 
also been discriminatory. The Tribunal found that 
her grievance was essentially that she received 
less remuneration overall than her comparators 
and so it could consider her claim about bonus 
payments. 

The EAT overturned the Tribunal's ruling. The 
Tribunal should have applied a natural 
interpretation when deciding what Ms Hosso 
meant by "pay". To suggest that Ms Hosso's 
grievance contained an inquiry about all pay and 
benefits gave too sophisticated a reading to it. 
Otherwise, any time an employee raised a 
grievance about "pay", the employer would be 
obliged to consider every aspect of the 
remuneration package. That could include, for 
example, sick pay, pension, holiday pay, car and 
attendance allowance, and performance-related 
payments. 

Comment: It is often difficult to determine 
whether employee complaints about pay fall 
within the scope of the Equal Pay Act 1970, or 
the Sex Discrimination Act 1975. Section 6(6) of 
the SDA confirms that the broader anti-
discrimination provisions of the SDA do not apply 
to "benefits consisting of the payment of money 
when the provision of those benefits is regulated 
by the woman's contract of employment". 
Employers are therefore entitled to challenge 
pay-related complaints that are inadequately 
particularized. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of the 
following Paul Hastings London lawyers: 

Christopher Walter 
+44-20-3023-5129 
christopherwalter@paulhastings.com 

Chris Bracebridge  
+44-20-3023-5138 
chrisbracebridge@paulhastings.com
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