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Good News for Landlords and Property Developers: 
Two Recent Decisions of the English Courts   
BY DONNA GOLDSWORTHY AND MIRANDA THOMAS 

This article considers two recent cases in the 
field of property litigation and what they mean 
for landlords, property developers and property 
lawyers. The decision in the English Houses of 
Lords in Scottish & Newcastle plc v Raguz 
[2008] All ER (D) 283 (Oct) will come as 
welcome news to landlords. Furthermore, a 
decision of the English Court of Appeal in 
Risegold Ltd v Escala Ltd [2008] All ER (D) 269 
(Oct) will be of interest to property developers.  

Scottish & Newcastle plc v Raguz 

In this case, the House of Lords has clarified 
the interpretation of section 17 of the Landlord 
and Tenant (Covenants) Act 1995; a decision 
which has been commended by Landlords and 
property lawyers, particularly in the current 
economic climate. The Landlord and Tenant 
(Covenants) Act 1995 introduced provisions 
whereby a landlord who seeks arrears from a 
former tenant or guarantor must serve a notice 
on the former tenant or guarantor under 
section 17 of the Act, informing the former 
tenant/guarantor that the sum is due and that 
the landlord intends to recover the amount 
specified in the notice. The notice must be 
served within six months of the relevant sum 
being due.  

A difficulty arises however where the rent is 
undergoing a rent review when an exact 
amount cannot be demanded. Formerly, the 

position had been that a section 17 notice 
would be served which would claim the known 
amount due, but also reserve the right to claim 
for any unknown amount once the rent review 
had been determined, by serving a further 
section 17 notice within three months of the 
rent review being settled.  

As a result of the Court of Appeal decision in 
the Raguz case, the practice changed and 
became more administratively burdensome for 
landlords, as explained below.  

Summary of the facts 

In the Raguz case, the tenant was in 
administrative receivership and the landlord 
had served various section 17 notices on the 
original tenant, Scottish & Newcastle plc. The 
section 17 notices claimed arrears of rent and 
also a substantial amount of back rent, once 
the rent reviews had been determined. 
Scottish & Newcastle paid the sums that had 
been sought from it by the landlord but 
claimed against Mr Raguz, its assignee under 
an indemnity.  

Mr Raguz claimed that Scottish & Newcastle, in 
fact, had not been liable to pay the sums that 
had been awarded to the landlord under the 
rent review as the landlord’s section 17 notices 
had not reserved the right to claim the 
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unknown sums one the rent review was 
determined.  

The Court of Appeal held that where a rent 
review had not been determined by the rent 
review date, as a precautionary measure the 
landlord had to serve a protective section 17 
notice specifying the amount due as “nil” on 
any former tenant and also the guarantors of 
those tenants who remained liable, even when 
the current tenant was not in default, in order 
to reserve the right to claim the undetermined 
amount once the rent review had been 
determined. The notice had to be served within 
six months of each rent payment date until the 
rent review had been settled.  

This was an onerous task on landlords due to 
the additional administration required. It 
meant that landlords had to serve a series of 
successive section 17 notices on the former 
tenant and any guarantor in order to ensure 
that the landlord’s rights were preserved, even 
if the current tenant was not in arrears.  

The Decision of the House of Lords in 
the Raguz Case: a Practical Solution 

In the recent House of Lords decision it was 
decided that, in contrast to the Court of 
Appeal's finding, the position was, in fact, that 
the original tenant was legally bound to pay 
the sums demanded by the landlord. The 
original tenant could then reclaim that amount 
from the assignee, Mr Raguz, under an implied 
indemnity given under section 24 of the Land 
Registration Act 1925.  

The House of Lords found that the purpose for 
which Parliament had introduced the 
requirement of the section 17 notice was to 
warn the former tenant (or guarantor) in good 
time that the landlord intended to recover the 
amount specified in the notice from him. Whilst 
the landlord should not allow arrears to build 
up for a long period and then present an 
unsuspecting tenant with a huge claim, there 
was no reason to require the landlord to serve 
a section 17 notice on the former tenant or 

guarantor when the current tenant was paying 
the instalments as they fell due. 

What does this decision mean for 
landlords? 

• This pragmatic decision is very welcome 
news to landlords and property lawyers 
acting on their behalf. 

• It means that landlords no longer need to 
incur the time and expense associated with 
serving protective section 17 notices in the 
period from the rent review date until the 
rent is agreed or determined, where there 
is no default by the current tenant.  

• Now the position is that, only where the 
current tenant is in default, a landlord who 
wants to protect its rights against the 
former tenant (or guarantor) must serve a 
section 17 notice within six months of the 
determination of the rent review.  

Risegold Ltd v Escala Ltd 

This is a decision of the English Court of Appeal 
in which the court was asked to decide 
whether an easement granting access to 
property for “rebuilding and renewal” could be 
relied upon in order to gain access to the 
property in order to redevelop it.  

Summary of the facts 

The claimant, Risegold, had purchased the 
relevant property in East London with the 
benefit of planning permission for the 
demolition of the existing single storey 
warehouse and industrial structures and the 
building of a 5/6 storey block containing 
commercial units and flats. Risegold applied to 
the court for a declaration that it was entitled 
to enter upon the yard of an adjoining freehold 
property owned by Escala as it wished to 
exercise a right of entry for the purpose of 
carrying out the proposed redevelopment 
works to its property in accordance with the 
planning permission.  
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The Court of Appeal needed to decide how an 
easement allowing access to the property in 
the relevant Deed of Transfer should be 
construed. The easement permitted Risegold 
to: 

“enter (without vehicles) upon such part of the 
yard at the rear of [the Adjoining Property] as 
is necessary for the purpose of carrying out 
any maintenance repair rebuilding or renewal 
to the Property subject to the minimum 
disturbance and inconvenience being caused to 
the owners and occupiers of the Adjoining 
Property and to the making good forthwith of 
all damage caused to the Adjoining Property in 
the exercise of such right”.  

A High Court judge had found that this 
easement was not wide enough to cover 
access for the redevelopment of the property.  
However the Court of Appeal overturned this 
decision and found for Risegold, the property 
developer.  

The Decision of the Court of Appeal in 
Risegold 

The Court of Appeal found that the wording of 
the easement must extend to cover access to 
the property for the purposes of 
redevelopment, which included demolishing 
the existing building and replacing it with a 
completely different structure in accordance 
with the planning permission. The wording 
used in the easement needed to be construed 
in the context of that easement. Just because 
the meaning of “rebuilding” might have a 
restricted meaning in planning legislation did 
not mean that the word should have a similarly 
restricted meaning when determining the 
meaning of a right of entry provision in the 
Deed of Transfer.  

The court therefore found that “context is 
everything” and some flexibility of meaning 
and certainty of operation is required to make 
the right of entry work in a sensible fashion. 
Regard must be had to the likely intention of 
the parties at the time that the easement was 

granted. There would have been considerably 
more scope for disagreement between the 
parties about the availability of the right of 
entry if the exercise of the right of entry 
depended upon whether the new buildings 
were similar or not to the existing buildings.  

In addition, the wider interpretation of the 
right of access was possible, as there were 
limitations on the exercise of the right 
contained in the express wording of the 
easement which meant that the legitimate 
interests of Escala were also protected (for 
example see the wording which provides that 
the exercise of the right is “subject to the 
minimum disturbance and inconvenience being 
caused” and to the “making good forthwith of 
all damage”).  

The court found that the order of the words 
“maintenance repair rebuilding or renewal” had 
a crescendo effect which meant that “renewal” 
must be wider than “rebuilding” and would 
therefore cover building operations and 
developments to the property not covered by 
“rebuilding”.  

What does this decision mean for 
property developers? 

• This decision is good news for property 
developers as it shows that the English 
courts are willing to adopt a practical and 
flexible approach in such circumstances in 
order to ensure that rights of entry are 
permitted to work in a sensible fashion, so 
that the proposed redevelopment can 
proceed unhindered.  

• Property developers and property lawyers 
acting on their behalf should, however, 
always ensure that the rights of access to 
the property that is being purchased for 
redevelopment are clearly and expressly 
defined from the outset in order to avoid 
expensive disputes arising.  
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings London lawyers: 

Donna Goldsworthy 
44-20-3023-5135 
donnagoldsworthy@paulhastings.com   

Miranda Thomas 
44-20-3023-5117 
mirandathomas@paulhastings.com 
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