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New General Counsel’s Opinion No. 8 – The FDIC Provides 
Clarity on Deposit Insurance and Assessments on Funds 
Underlying Stored Value Cards  

BY JOHN DOUGLAS, CHRIS DANIEL AND HELEN LEE 

I. Introduction 

The Federal Deposit Insurance Corporation 
(“FDIC”) issued a new General Counsel’s Opinion 
No. 8 (“New GC8”)1 on November 13, 2008, to 
supersede a 1996 General Counsel’s Opinion 
(“Original GC8”).2 The timing of New GC8 is 
interesting and may, or may not, be tied to our 
current economic circumstances and the FDIC’s 
ongoing effort to maintain, and perhaps, restore 
public confidence in U.S. depository institutions 
including the FDIC’s Temporary Liquidity 
Guarantee Program. 

The issue of whether FDIC insurance is available 
with respect to the funds underlying stored value 
cards (“SVCs”) may seem obvious to some as an 
issue that only arises upon the FDIC’s placement 
of the card-issuing bank into receivership. 
Nevertheless, given that numerous depository 
institutions have failed since January 1, 2008, 
the relevancy and immediacy of this issue has 
become more apparent. 

New GC8 may be summarized as follows: 

(1) There is a discussion of the distinction 
between closed-loop and open-loop stored 
value (i.e., prepaid) cards. The former are 
not discussed at length in New GC8 
although the FDIC does make a fairly 

conclusory statement that the funds 
underlying closed-loop cards are not 
“deposits” within the context of the Federal 
Deposit Insurance Act (“FDI Act”). 
Notwithstanding the foregoing, we can 
envision certain circumstances when such 
funds underlying closed-loop cards are 
“deposits” - albeit, not deposits of the 
cardholders but of the SVC provider (the 
“Program Manager” or “Operator”) 
operating the closed-loop program. 

(2) The funds underlying open-loop card 
programs are “deposits” under the FDI Act. 
The question then becomes whether they 
are the deposits of the Program Manager 
or Operator of the open-loop SVC program 
− or the deposits of the individual 
cardholders. If the FDIC’s “pass-through” 
insurance requirements are met then the 
deposits underlying the open-loop SVC 
program belong to the individual 
cardholders. If the “pass-through” 
requirements are not met, then the 
deposits are insured to the Program 
Manager or the Operator of the open-loop 
stored value program.  

(3) As the funds underlying open-loop SVCs 
are “deposits” under the FDI Act, the 
insured financial institution holding such 
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deposits must pay federal deposit 
insurance assessment fees on the same.3 

(4) The FDIC concludes New GC8 with a 
recommendation that all open-loop SVCs 
that qualify for “pass-through” insurance 
carry a statement on the card that the 
funds underlying the SVCs are FDIC-
insured.  

Each of these items is discussed in further detail 
below.  

II. Discussion 

(1) New GC8 Explains the Distinction 
Between Closed-Loop and Open-Loop 
Cards 

In New GC8, the FDIC distinguishes between 
merchant-issued SVCs, i.e., closed-loop cards, 
and network-branded, bank-issued SVCs, i.e., 
open-loop cards, for purposes of determining 
whether funds underlying such stored value 
products would be considered “deposits” under 
the FDI Act.4  

Closed-loop cards, such as coffee shop or retail 
store gift cards, are cards that limit card usage 
to the products of a single or limited group of 
merchants. According to New GC8, closed-loop 
cards do not provide the cardholder with access 
to money at a depository institution. Funds 
underlying such SVCs are not “deposits” because 
when a closed-loop cardholder uses the card to 
purchase a merchant’s item, the merchant is not 
paid through the traditional debit process from a 
pooled account at a depository institution; 
rather, the merchant has already been pre-paid 
for the item through the sale of the card. It is 
our view, of course, that to the extent the 
merchant places such pre-paid funds in its 
demand deposit account at an insured depository 
institution, they are funds belonging to the 
merchant and are insured up to the applicable 
insurance limit.5  

Conversely, open-loop cards, such as network-
branded retail cards, are general spending cards 

that are distributed to the public by the Program 
Manager or Operator of the SVC program. Open-
loop cards involve funds being held at a 
depository institution while awaiting cardholder 
use. These open-loop cards, of course, can be 
used to purchase products or services from any 
retailer who accepts cards which carry a 
particular brand (e.g., Visa, Mastercard, 
Discover, American Express, etc...). Open-loop 
cards may also permit the cardholder to make 
withdrawals through automated teller machines. 
As funds underlying open-loop cards are placed 
at a depository institution by a SVC Program 
Manager or Operator while awaiting transfer or 
withdrawal by the cardholder, such funds are 
“deposits” within the meaning of the FDI Act.  

(2) New GC8 Uses A Two-Pronged 
Analysis With Respect to Open-Loop 
Cards and “Deposits” 

The FDIC employed a two-pronged analysis with 
respect to open-loop cards and “deposits:” (a) 
Whether funds underlying the open-loop cards 
are “deposits” within the context of the FDI Act, 
and (b) if these underlying funds are deposits 
then whose deposits are they (the Program 
Managers on the cardholders).  

A. First Prong. In concluding that funds 
underlying open-loop cards are “deposits,” New 
GC8 references the statutory definition of the 
term contained in section 3(l) of the FDI Act and 
relies upon three applicable paragraphs under 
the definition. For example, paragraph (l)(1)6 
defines “deposit” to include “the unpaid balance 
of money or its equivalent received or held by a 
bank or savings association in the usual course 
of business and for which it has given or is 
obligated to give credit … to a commercial, 
checking, savings, time, or thrift account…” In 
New GC8, the FDIC concludes that this definition 
applies to the funds deposited by commercial 
entities (such as a Program Manager or 
Operator) into their respective commercial 
accounts. The FDIC also finds support under 
paragraph (l)(3),7 which defines “deposit” as 
“money received or held by a bank or savings 
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association, or the credit given for money or its 
equivalent received or held by a bank or savings 
association, in the usual course of business for a 
special or specific purpose.” Whereas Original 
GC8 found this definition to be restrictive for the 
type of funds that can constitute “deposits,” New 
GC8 determines that this definition is satisfied 
when funds held by a bank are held for the 
special or specific purpose of “covering 
withdrawal or transfer instructions from the 
holders of stored value cards or other 
nontraditional access mechanisms.” Finally, the 
FDIC also finds support in paragraph (l)(4)8 of 
the statute, which defines “deposit” to include 
“outstanding draft … cashier’s check, money 
order, or other officer’s check issued in the usual 
course of business for any purpose.” Under this 
definition, the FDIC in New GC8 determines that 
stored value products that serve as the 
functional equivalent of cashier’s checks or 
money orders qualify as “deposits.”  

B. Second Prong. After concluding that the funds 
underlying open-loop SVCs are “deposits” within 
the FDI Act, the FDIC then utilizes the “pass-
through” insurance requirements of the FDI Act 
to determine whether the underlying funds are 
deposits of the Program Manager or of the 
individual cardholders. That is, if the FDIC’s 
disclosure, record-keeping, and ownership 
requirements for maintaining pass-through 
insurance eligibility are met, then the underlying 
funds of the SVC are insured funds of the 
individual cardholders. If the “pass-through” 
requirements are not met, then the party that 
opened the account, i.e., the SVC provider, owns 
the deposits and thus will be the party that is 
entitled to deposit insurance. Specifically, the 
requirements in Part 330 of FDIC regulations for 
ensuring pass-through insurance eligibility are:  

(i) The deposit account records maintained at 
the insured institution must disclose the 
existence of the custodial relationship. The 
reason for this requirement is that, in 
determining deposit insurance coverage at the 
time of bank failure, the FDIC as receiver applies 
a presumption that deposits are owned as shown 

on the deposit account records of the insured 
institution. While the FDIC does not require any 
specific language to meet this requirement, New 
GC8 provides that this disclosure requirement 
can be satisfied by opening the account under a 
title such as the following: “ABC Company as 
Custodian for Cardholders.”  

(ii) The records of the insured depository 
institution or records maintained by the 
custodian must disclose the identities of the 
actual owners of the funds and the amount 
owned by each such owner. Once the deposit 
account records reveal to the FDIC that funds 
are held in an account on a custodial basis, the 
FDIC will look to either the depository 
institution’s records or the SVC provider’s 
records to determine the identities of the actual 
owners of the funds. Therefore, to meet this 
requirement, it is necessary that either the 
insured institution or the SVC provider (more 
likely the Program Manager) maintain accurate 
records with regard to the identities of SVC users 
and the actual amount owned by each SVC user.  

(iii) The deposits actually must be owned by the 
named owners and not by the custodian. The 
ownership of these deposits by the cardholders 
may be evidenced either by the agreements 
among the relevant parties or by applicable law.  

(3) New GC8 Clearly States That the 
Funds Underlying SVCs, As Deposits, Are 
Subject to Assessments 

Currently, the FDIC collects assessments on 
“deposits” from depository institutions for 
purposes of allowing the depository institutions 
to maintain deposit insurance. Deposit insurance 
premium assessments are based on the total 
amount of the liability of the depository 
institution for deposits in the main office and in 
any branch located in the United States, the 
District of Columbia, and any Territory of the 
United States, according to the definition of the 
term “deposit” in section 3(l) of the FDIA.9 
Therefore, whether funds underlying SVCs or 
any other stored value products qualify as 
“deposits” is directly relevant to the amount that 
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a depository institution pays in assessments to 
maintain deposit insurance.  

While New GC8’s clarification regarding the 
status of funds underlying stored value products 
placed at insured depository institutions may 
help to instill confidence in the insurability of 
such funds, there is a potentially negative effect 
on insured depository institutions in the face of 
higher premium assessments, due to the 
expansion of deposits and thus larger 
assessment pools.  

(4) New GC8 Encourages SVC Providers 
to Provide Accurate Information About 
FDIC Insurance Directly On Cards 

New GC8 also provides guidance with regard to 
disclosure matters by encouraging the banks 
issuing the open-loop cards, or the Program 
Manager, to display accurate information 
concerning FDIC insurance coverage on the 
cards. At a minimum, such disclosure 
information would include the name of the 
insured depository institution in which the funds 
are held and when appropriate, the card also 

should state that the funds are insured by the 
FDIC to the cardholder. As noted in New GC8, 
such disclosures would provide the cardholder 
with important information concerning FDIC 
deposit insurance coverage.  

IV. Conclusion 

While New GC8 serves to provide greater clarity 
with respect to whether the funds underlying 
open-loop SVC programs are entitled to FDIC 
insurance, in some sense, New GC8 is simply 
affirming the position taken by the prepaid card 
industry since the issuance of Original GC8 and 
the 2005 proposed rule.10 Given that the FDIC 
has now formally taken the position that the 
funds underlying open-loop stored value cards 
are "deposits" under the FDI Act, potential 
implications of this position may need to be 
examined. For example, are all open-loop cards 
now "accounts" for Bank Secrecy Act11 and 
Customer Identification Program12 purposes; are 
all open-loop cards now "accounts" for purposes 
of Regulation E;13 and are privacy notices now 
required under the Gramm-Leach-Bliley Act14 for 
open-loop prepaid cards.  
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

John Douglas 
404-815-2214 
johndouglas@paulhastings.com 

Chris Daniel 
404-815-2217 
chrisdaniel@paulhastings.com 

Washington, D.C. 

V. Gerard Comizio 
202-551-1272 
vgerardcomizio@paulhastings.com 

Lawrence D. Kaplan 
202-551-1829 
lawrencekaplan@paulhastings.com 

 
 
 

 
Helen Lee 
202-551-1817 
helenlee@paulhastings.com  
 
Kevin L. Petrasic 
202-551-1896 
kevinpetrasic@paulhastings.com

 

 
1http://www.regulations.gov/fdmspublic/component/main?main=DocumentDetail&o=09000064807a6eab. 

2 http://www.fdic.gov/news/news/inactivefinancial/1996/fil9659.html. 

3 This fact may well serve to alter the economics underlying open-loop prepaid card programs and is particularly true in 
light of the FDIC’s recent increase in deposit-insurance premiums. See 73 FR 61560 (Oct. 16, 2008). 

4 Section 3(l) of the FDIA, codified at 12 U.S.C. § 1813(l). 

5 Note, however, that if such funds are held in a non-interest bearing transactional account (or, in some cases, a NOW 
account) then all funds held in the account are insured under the FDIC’s Temporary Liquidity Guarantee Program through 
December 31, 2009. This, of course, presumes the depository institution where such funds are held is participating in the 
FDIC’s Temporary Liquidity Guarantee Program. 

6 12 U.S.C. § 1813(l)(1). 

7 12 U.S.C. § 1813(l)(3). 

8 12 U.S.C. § 1813(l)(4). 

9 12 U.S.C. § 1817. 

10 70 FR 45571 (Aug. 8, 2005). 

11 12 U.S.C. § 1951 et seq. 

12 Section 326 of the USA PATRIOT Act of 2001, codified at 31 U.S.C. § 5318(l), which requires the Secretary of the 
Treasury to prescribe regulations setting forth the minimum standards for financial institutions and their customers 
regarding the identity of the customer that shall apply in connection with the opening of an account at a financial 
institution. 

13 12 C.F.R. Part 205 (setting forth the regulations of the Board of Governors of the Federal Reserve System pursuant to 
the Electronic Fund Transfer Act, 15 U.S.C. § 1693 et seq.). 

14 See 15 U.S.C. § 6801 et seq. for disclosure of nonpublic personal information. 
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